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The history of puniskment is perhaps the most curious
eriminal law.

part of the

SIR JAMES STETHEN.

There oan be no more striking mark

of the advance r'{(' European
elvilization than the transition from the dungeons and fetters of the
Middle dges to the penitentiaries of modern times.

SIE WiLLiAM CRAWFORD.

The school of eriminal jurists to which I belong has not deserted

received opinions on light grownds, nor sou

: w principles until
the fatlure of the old ones Jor the production of good practical results
had been demonstrated by centuries af experiment, vavied until th
of mun kad exhausted all the possibilities of permutation.

2 wit

MarTHEW DAVERPORT HILL,

Conguer your foe by force, and you increase his ¢ nmnity,

Clonguer
by love, and you will re ap no qfter

OrTONe.

From the FO-sH0-HING-TSAN-KING.




PREFACE.

Tais book must be taken for what it is, not for what
it does not ¢laim to be. 1t does not pretend to be either
original or exhaustive.

The author was requested to deliver a course of
lectures, in 1893, before the students of the State
University of Wisconsin, which were given extempora-
neonsly; but afterw ard written, to be read, in January,
1805. before the Lowell Institute in Boston.

They have been rew ritten for publication, in the hope
that they may prove nob only instructive but inter-
estine. A great frivolous interest in crime is dem-
onstrated by the attention paid to it in the daily
journals; why not hope that a serious interest may
also be taken in suggestions for its suppression
This is not a book on prisons, muc th less on the

organization and government of prisons. It is rather
designed to be an aid to legislation and to the formation
of a correct public opinion, wi hich must in the end con-
trol legislation. Its aim is to give to the ordinary
reader a clear and connected view of the c¢hange in
the attitude of the law toward erime and criminals,
during the century now drawing to its close, and of
the honorable part which the United States has borne
‘1 the movement for a better recognition of the rights
vii
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even of convicted criminals. Looking to the future, the
watchword should be : nulla vestigia retrorsum.

The authority for each statement in the text is not
given in foot-notes, because of the great number of
citations that would be necessary, and the consequent
fatigne to the reader. The principal authorities con-
sulted are: —« A History of the Criminal Law of En-
gland,” by Sir James Stephen; « History of Crime in
England,” by Owen Pike: « Chronicles of Newgate,”
by Arthur Griffiths ; « The State of Prisons in England
and Wales,” by John Howard ; «The Punishment and
Prevention of Crime,” by Col. Sir Edmund F. DuCane :
“Crime and its Causes,” hy William Douglas Morrison :
“The Criminal,” by Havelock Ellig; « Strafensystem
und Gefingnisswesen in England,” von Dr. P, F. As-
ehrott ; ¢ Lesebuch der Gefingnisskunde und Beriick-
k2
von K. Krohne; ¢ Handbuch des Geféingnisswesens,”
(by wvarious authors, but edited by Dr, Franz von Hol-
tzendorft and Dr. Bucen von Jagemann) ; « Esprit des

sichtigung der Kriminalstatistik nnd Kriminalpolitil

Lois,” par Montesquien ; * Beccaria et le droit pénal,”’
par M. César Cantu; « Mémoire sur les moyens de
corriger les malfaiteurs et les faindants.” par Ch. Hip-
polyte Vilain XIIII; « Histoire de la législation,” par
M. le Comte de Pastoret; « Dictionnaire de la pénalité
dans toutes les parties dy monde connu,” par M. B.
Saint-Edme ; “TLes prisons de I'Europe,” par MM.
Alboize et A. Maquet; “Code des prisons,” par M. Mo-
reau-Christophe ; “ Du droit de punir,” par Emile de
Girardin ; # Question des peines,” par B. H. Michaux:
“ul governo e sulla riforma delle carceri in Ttalia,”

di Martino Beltrani-Sealia : and many more, It is im-
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possible to mention by name the hooks, reports, docu-
ments, pamphlets, and journals which the author has
read or examined, during the quarter of a century in
which this subject has claimed more or less of his atten-
tion. Much of his acquaintance with it is derived, nobt
from books, but from personal contact with prisons and
prisoners. The books here named are histories or eon-
tain historical material; books on the theory of pun-
ishment have been omitted, also books by American
authors.
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THE QUESTION STATED. 3

(all it what we may, the theme which now engages
our attention is remote from the ordinary experience,
and to many it is repulsive. Rightly regarded, howeyer,
it is as interesting as it is important. If any apology is
required for its presentation, it may be found in the fol-
lowing quotation from Vietor Hugo: —

“The study of soeial infirmities and deformities, with a view
to their cure, is a sacred duty. The mission of the historian of
ideas and of morals is not less obligatory than that of the ¢hron-
icler of events, The latter skims the surface of eivilization. He
registers royal marriages, the birth of princes, quarrels between
kings, battles, convoeations, the achievements of men illustrious
for their public serviees, political revolutions. He describes the
external aspeet of events. But it isa deeper and more arduous
task to penetrate beneath the surface ; to lay bare the foundations
on which the social structure has been reared ; to tell of those
who labor, who suffer, and who wait, — of womanhood staggering
under burdens too heavy to be borne ; of childhood in its young
agony ; of the silent secret conflicts which alienate men from
their kind : of the obseure ferocities, the prejudices, the intrenched
injustice, the subterranean reactions of law ; of the hidden evolu-
tion of souls: of the formless shuddering of the masses of the
starved, the half-clad, the disinherited, the fatherless, the unfor-
tunate, and the infamous ; of all the hobgoblins that wander in
the dark. e who would lay bare the mysterious springs of human
actions must descend — with a heart full at once of charity and of
severity, as a brother and as a judge — into those impenetrable
casemates where crawl in confusion those who bleed and those
who strike, those who weep and those who curse, those who fast
and those who devour, the wronged and their oppressors, Have
these historians of 'the heart duties inferior to those which are
laid upon the historians of the world's exterior life? Has Dante
less to say than Machiavelli 2 Is the under-world of eivilization,
hecanse it is deeper and more gloomy, less real and important than
the upper? Can we know the mountain, if we know nothing of
the caverns ?"*




4 PUNISHMENT AND REFORMATION.

The limits of penology are incapable of exact defini-
tion. It embraces portions of eriminal jurisprudence.
It covers everything which relates to prisons and prison
diseipline. It includes certain aspects of the work of
the police, and of the institutional and other agencies by
which preventive work is carried on in behalf of chil-
dren and youth. It has points of contact with nearly
every seience and art which it is possible to name, Tt is
related to medicine, throueh the connection which sub-
sists between erime and msanity, and the necessity for a
sound prison hygiene, The problem of criminal heredity
ereates a close affiliation between penology and biology.,
It 3s an essential and important branch of law, but it is
no less intimately connected with government in the
wide sense, or with politics regarvded from the point of
view of the statesman. It enters into the domain of
philosophy and of religion. Tt has its ethical side.
Prison discipline is, as we shall see. largely a question
of pedagogics. The causes of erime require for their
elucidation an adequate knowledge of political economy
and of general sociological econditions. To demon-
strate their operation the aid of statistics must be in-
voked; an art of extreme nicety and precision. The
comparative study of crime implies familiarity with geog-
raphy, anthropology, and history. The practical admin-
istration of prisons demands some acquamtance with

architecture and engineerine, with agriculture, with me-

chanies and manufactures. with trade

a 1 Brn " ] «
4Nt nnance, and a

deep insight into human

naure, joined to exXperience i

the government of men and natural aptitude for it \

competent warden needs to be

psychology



THE QUESTION STATED. 5

its subject or object, and especially all philosophical in-
quiries which aim to explain human activity, individual
or social, in its origin or in its outcome, lead up to the
prison question. It is one of many doors through which
one may enter the palace of Minerva. There is no social
question at once so profound and so far-reaching, unless
it be the labor question, with which the prison question
is closely and vitally united.

There are two principal methods by which it may be
studied — the philosophical and the historical. These
are, however, so blended in practice as to be almost
indistinguishable, except when the scalpel of the techni-
cal analyst divides them from each other upon the dis-
sm-t.iiu.{ table in the chamber of speculative seience,
which is the chamber of death, The ideas and conduct
of men are in life so inextricably interwoven, that the
historiec and the philosophic or logical order, in their
parallel evolution, during the slow progress of the race
from barbarism to ecivilization, are substantially the
same, - History needs to be read in the light of philos-
ophy, and philosophy in the light of history, if we
would form a distinet mental image of either —an
image which will correspond to the real, and afford a
clew to the ideal. The author of this little book will
have succeeded in his aim, if on every page he succeeds
in attaching to a historical fact, which is a picture, an
explanatory legend in the form of a philosophical con-

clusion, and if he can induce the reader to turn from

one to the other and back again in quick succession.

A brief outline of the scope and order of the topics
included in the plan of the present volume will be an
aid to the comprehension of the argument.




PUNISHMENT AND REFORMATION.

Two principal questions demand our attention : What
i§ crime ? and, What is the criminal ? The notion of
erime is nof a fixed, but a variable, notion, growing out
of local and temporary conditions, subject to perpetual
modification in accordance with the political and reli-
gious concepfions peculiar to a given community in a
given age. The criminal is the concrete expression of
the abstract idea of crime. In his relations to the past,
he is a product of antecedent causes . partly individual
and partly social. In his relations to the present, he is
an anti-social and disturbing element, a protest against
existing social conditions and regulations, a menace to
the public peace and safety, and in a greater or less
degree a public enemy, In his relations to the future,
he is & problem ; whether soluble or insoluble, the future
alone can determine.

These questions are separable only in thought. Since
crime exists and can exist only in the criminal. the
treatment of erime and that of the eriminal ave merely
two phases of one and the same problem. Logically,
however, the mind deals first with the question of the
stppression of erime, then with the fate of the crimi-
nal, and his conversion or extirpation. This is also the
historical ovder. It is only of late that the fate of
the eriminal himself has attracted publie notice and
interest,

There have been four distinet stages in the evolution
of eriminal law. The first was the era of vengeance, or
refribution; the second, that of f repression; the third,
that of attempted Jeinnn.muu and rehabilitation ; the
fourth, of which we see as yet but the e early dawn, is
that of prevention, We shall see, as we proceed, how
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these must have followed each other in the precise order
here 1ndicated.

1
Irj.’ which each of these f'ill]l'l-pi.itm:-‘. of the funetion of
slation has faded into that which immedi-
ately replaced if. The lex talionis was the original and

is of absorbing interest to trace the successive steps

crimingl leg
barbarous foundation of the penal code, Retaliation, at
first a |_||'i'-.';11|‘ richt, became, in the lilsl,\'i-' of time, a plli)-
lic duty. The penalty of death, onee the usual and all
but universal form of vengeance, could be avoided by

peeuniary compensation 3 and when the primitive State

took into its own hands the regulation of such composi-
tion, the foundation of a frue eriminal jurisprudence was
laid. The State and the Church then fook upon them-
selves the task of suppressing crime by measures of
severity, designed to intimidate would-be eriminals by
the terrors of torture, in all its hideous forms. This
conception held hwmanity in ifs unrelenting grasp, not
for centuries, but for thousands of years. Judieial and
ecclesiastical murders were for ages regarded as the
essential safeguard of social order and private security.
Banishment was invented as a humane substitute for
capital punishment. Prisons were merely places in
which the aceused awaited trial, or the condemned
awaited execution. Beccaria gave the final blow which
resulted in the overthrow of torture, and his influence
is largely résponsible for the gradual disuse and parfial
abolition of the death penalty.

John Howard pointed out how imprisonment might
itself be made a legal penalty. and at the same time a
means of rveformation of law-breakers.. These two re-
formers were contemporaries. The entire movement for
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the amendment of the eriminal law, and for the reform
of prisons, is vitally conneeted with the growth of
democratic ideas and institutions. It may almost be
said to date from the American and the French Revolu-
tions. It was greatly, and on the whole favorably,
influenced by the discovery of Australia, and by the
English experiments tried on that distant soil. under
the system of transportation, which lasted for eighty
years, before its failure was formally acknowledged.
With the general acceptance throughout Christendom
of imprisonment as practically the only secondary
punishment, the criminal has become an object of at-
tentive scientific study. The attempt to reform him
has led to the invention of three systems of prison
discipline; the Pennsylvania, the Aubum, and the
Elmira. Penologists are divided into three eamps, as
they favor one or the other of these systems. The in-
complete success of either has led many to doubt the
efficiency of all methods which may be adopted for the
renovation of the eriminal character and impulses.
Their persistence has led to new studies of the eriminal,
in his heredity and in his biological development, which
have taken the name of eriminology or eriminal anthro-
pology. But all are agreed that the prineipal hope
of any material reduction in the volume of crime lies
in its prevention, vather than in its cure. Soviety now
seeks a better knowledge and more effectual enforcement,
of the laws of moral hygiene.

This record of slow but certain progress is the history

of a movement in which the history of the human race
18 hidden at the core. Tt is the history of the steps

by which the bonds of submission to external authority,
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indispensable in the infaney of the race, but always
liable to hecome arbitrary and despotic, have gradually
been relaxed, as mankind has learned the lesson of self-
control. It is a history which contains and is the em-
bodiment of a prophecy. But the current of events has
not flowed steadily onward without interruption. It
has been a raging stream, dashing against rocky bar-
riers, which have thrown it back upon itself; it has
been filled with eddies and counter<currents. In the
conflict with crime, society may be compared to a blind
giant, dealing furious blows at an unseen but ever-
present and irritating foe, sometimes hitting the mark,
but, alas, too often missing it.

One central, dominating idea has characterized the
entire | movement, namely, that the world can only be
rid of 'erime by ridding itself of the eriminal ; whether
by killing him, sending him into exile, shutting him
up in prison, intimidating and disabling him, or reform-
ing him: The surest of all plans would be to stop the
manufacture of criminals. This is the latest develop-
ment of the war against erime. The modern police
system is of more recent date than prison veform.
Palice surveillance of discharged conviets has been fol-
lowed by suspension of sentence and surveillance with-
out commitment to prison. Our institutions for the
reformation of juvenile transgressors are an addition
to the prison system, intended in large measure to
Supersede it. The principles and methods on which
they are conducted have just begun to affect sensibly
the organization and discipline of prisons for adults;
they have given birth to the new reformatories for adult
first  offenders. They are largely supplemented by
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purely preventive institutions for young children of
both sexes, who are thus rescued from an environment
favorable to the growth of criminal character,

Still more recently, the best authorities on child-
saving tend to dispense, as far as possible, with all
institution life for children, and to place them directly
in private families, where they will receive the benefit
of a home, and their surroundings will be more nearly
assimilated to those of other children.

It the centuries before Christ and the first eighteen
centuries of the Christian era furnish the dark back-
ground, against which the bheauty that resides in the
salvation of the lost and the rvescue of the perishing
stands more sharply revealed, on the other hand it may
be said that the benevolent work of the nineteenth
century, throughout the world,” is the outward and
visible reaction against the barbarity and brutality
which, before this century opened, everywhere charac-
terized the administration of the eriminal law. The
flower of Christian charity has sprung up and blossomed
from roots which struck deep into what seemed to be
the most unpromising of soils, but which has heen en-
riched by the blood of numberless victims, and watered
by the tears of the pitiful.

PP -



CRIME ?

WHAT I8

CHAPTER IL

WHAT 158 CRIME?

CrivE needs to be sharply disctiminated from vice on
the one hand, and from sin on the other. Vices are
injuries done to oneself, through the violation of nat-
ural law, which affect others only indirectly, if at all.
[ntemperance is a vice ; s0 iz sloth, so is 11111}['0\'1dent'
Sing are offences against God, whose commandments
extend beyond outward acts and reach down into the
region of unuttered thoughts and unfulfilled desires, of
which human legislation can rightfully take no cogni-
zance. Crimes ave wrongful actions, violations of the
rights of other men, injuries done to individuals or to
society, against which there is a legal prohibition en-
forced by some appropriate legal penalty.

The distinetion just madeis real, but these categories
of wrong-doing are not necessarily mutnally exclusive.
There are vices and crimes which are also sins, And
any vice or sin becomes a crime when it is deelared to

g ey e B TR

be punishable by human law.

Again, actions or omissions contrary to equity, for
which the lezal remedies are merely civil, and consist in
vestitution, with or without damages, must be diserimi-
nated from actions or omissions in which the disregard
shown for the rights of others is so palpably immoral
and anti-social as to call for the infliction of some degree '
of eriminal punishment, either by deprivation of life, |

e e R i A
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12 PUNISHMENT AND REFORMATION.

liberty, or property. Only the latter fall within the
striet definition of erimes in the technical phraseology
of the law; the former are torts.

Sir James Stephen says: —

“The criminal law ig that part of the law which relates to the
definition and pnnishment of acts or omissions which are pun-
islied as being

(1) Attacks upon public order, internal or external ; or

(2) Abuses and obstructions of public authority ; or

(3) Acts injurious to the public in general ; or

(4) Attacks upon the persons of individuals, or upon rights

annexed to their persons § or

(9) Attacks upon the property of individuals, or upon rights

conneeted with and similar to rights of property.”’

To fhis succinet description of the criminal law he
adds : -

*The conditions of criminality consist partly of positive con-
ditions, some of which enter more or less into the definition of

nearly all offences; the most important being malice, fraud,
negligence, knowledge, intention, will. There are also negative
conditions or exceptions tacitly assumed in all definitions of
erimes, which may be described collectively as matter of exense.”

Crimes are distingnished as felonies or misdemeanors.
By the common law of England, felonies were punish-
able with death. In the penal codes of the United
ntates, the distinetion hetween a felony and a misde-
nieanor is mainly statutory, and has lost its original sig-
nificance. The graver offences are felonies. Felonies
are punishable by death or imprisonment in a state
prison or penitentiary for a term of yedrs ; an offence
thus punishable is a felony, Misdemeanors are pun-

ishable in & minor prison for a term of months or
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days; an offence thus punishable is a misdemeanor.
A finer example of reasoning in a cirele canmot well
be imagined. The distinetion is purely artificial and
arbitrary.

The French eriminal code makes a somewhat similar
and equally irvational, but still more complicated, subdi-
vision of crimes into three grades: (1) (ontraventions ;
(2) delicts; (3) erimes. Contraventions are violations
of police regulations. The penalties for delicts are cor-
rectional ; for erimes they ave affictive or infamous, or
hoth.

For the purpose of this argument, the one important
fact to understand and remember is that nothing is a
etime, which the law does mot so regard and punish:
Paitl, who was as learned in the law as he was indefati-
gable in his missionary zeal, quaintly expresses this
truth, in saying to the Romans: # Without the law,
sin is deail. Tor 1 was alive-without the law onces; bub
when the commandment came, sin revived, and 1 died.”

The origin of law is shrouded in the mists of an-
tiquity. There must have been a time when there was
no law, in the sense of legal enactment, for mankind,
any more than there is for the brute creation. The
passions of men exploded at the touch of eonscious
wrong, as a dog snarls and ' bites when another dog
attempts to take away the bone which he is crunching
under his teeth. No other mode of self-defence was
Eknown or practicable. There was a time when the idea
of the State was foreign to human thought. Before the
organization of the State, all wrongs fell into the cate-
gory of torts, that is, purely civil injuries, or of sins,
that is, insults to the majesty of the gods, Crimes are

e L a  a
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acts of disobedience to the state. Where there is no
State, there can be no crime.

The sense of wrong must have preceded the sense of
right in the individual and common consciousness. We
now look upon wrong as the negation of right; but it
seems probable that to the primitive man wrong was
something positive, and that the notion of rvights was
slowly evolved, through the instinctive oppogition felt to
successive and repeated injuries, In Sir Henry Maine’s
opinion, “If is hazardous to pronounce that the child-
hood of nations is always a period of ungoverned vio-
lence.” Nevertheless, the natural state of man without
law is one of private and tribal war. Where there is no
conflict, no struggle for existence, there is no life. Law
is an attempt to regulate this struggle among men upon
equitable prineiples and in the interest of the greatest
number. 1In the primeval state of mankind the strug-
gle was unregulated. The sole measure of the atrocity
of an injury was the degree of the passionate reaction
which it aroused. Self-defence and the redress of inju-
ries were the affair of the individuals divectly affected.
The steps by which private war was abolished, crimes
legally defined, and their punishment relegated to the
Judiciary will be recounted in a subsequent chapter,

The definition of erimes has varied from age to age,
especially in different states or nations, .
are punishable by law may or

Offences which
may not be contrary to
morals. Much confusion of thought has been ocea-
sioned by the failure to recognize
of the word erime.

this double sense
A corresponding uncertainty at-
taches to the meaning of the word criminal iu. the
mouth of any one not a lawyer.




WHAT IS ORIME? 15

Among the crimes of a superstitious age, offences
against the prevailing religion occupied a prominent
place. The ecclesiastical spirit finds its freest scope
among the ignorant; and with savages, the priest is
everywhere a personage of consequence, clothed with
supernatural power and endued with authority derived
directly from the gods. He bows before none but the
king, and not always before him. The relation of the
priesthood to the throne, whether in a theocracy or in a
modern State, where the king is supposed to rule by
divine right, and the right to reign is conferred with
appropriate ceremonies by the Chureh, is such as un-
duly fo exalt the ecclesiastical authority. If political
power in civil government is derived from the consent
of any ecclesiastical prince or hierarchy, then the right
of the Church to define and to punish ecclesiastical
offences, either hy its own courts or by those of the
eivil power, cannot logically be denied. The Church
has always claimed this right, and where the separa-
tion between Church and State is not absolute and com-
plete, it must be conceded. The common ecclesiastical
offences are heresy, sacrilege, sorcery, witcheraft and
enchantments, blasphemy, perjury, and Sabbath-break-
ing. Everywhere the heretic is one who differs in
opinion from the religious party in power. Heresy in
one place is orthodoxy in another, and the definition
of orthodoxy changes with every alteration in popular
beliefs, The Egyptians punished with death any one
who should reveal the burial-place of the sacred bull,
Apis, or who should even by accident cause the death
of a vulture, a cat, or an ichneumon. At Athens sen-
tence of banishment from Attica was pronounced against




|
16 PUNISHMENT AND REFORMATION.

the profane individual who should pluck a leaf from
the trees comsecrated to Minerva. It was there re-
garded as saerilege to kill a bird consecrated to Escu-
lapius. The early Christians were thrown to wild
beasts, erucified, and burned alive by the Roman em-
perors, In the Middle Ages, the Catholic church perse-
cuted Protestants with fire and sword. The Protestants
made similar abuse of power when fortune had placed it
in their hands. Even the Puritans of Massachusetts
banished Roger Williams, though he was himself a
Puritan. The ecclesiastical courts of England, until
the year 1640, had the right to punish offences against
religion and morals ; in other words. to punish sin as
such, partienlarly offences arising out of the relation
of sex, including every form of incontinence. 'This
right still exists as to incest, which is not a secular
erime by English law. The Court of High Commis-
sion, which was a sort of Protestant Inquisition, was
authorized to enforee ecelesiastical conformity upon all
persons, lay or clerical. The decrees of the ecclesias-
tical courts were enforced by excommunication and pen-
ance. The greater excommunicafion entailed a variety

of civil incapacities ; an excommunicated person could

not sue, nor testify as a witness, nor come into the pos-
session of an inheritance. They also had power to im-
pose heavy fines, and to comumit

offenders to prison,
though not to infliet torture or the

penalty of death.
1§ & long one. Possibly
the most illustrious is that of lese-majesty.

majestas; under the Roman law.

The list of obsolete crimes

Laesa
included pretty mueh
every form of derogation from the dignity of the Em-
peror, or, in the days of the Republie, of the people.
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CHAPTER L.
THE QUESTION STATED.

Or all the perplexing questions which confront the
statesman and the publicist, probably the most difficult
of solution is that which relates to the proper treatment
of crime and criminals. This is true, whether the (ques-
tion is approached from its theoretical or its practical
side.

An enlightened criminal jurisprudence must rest upon
principles which command the sanction of science and
the approval of absolute justiee; but these principles are
1ot easy to find or to formulate, In practice it must
satisfy certain obvious experimental tests. Does it in-
sure the public peace and security, by reducing the volume
of crime and the number of known, habitual offenders ?
Does it accomplish this result with due regard to the
rights and interests of convicted eriminals, as well as
of the community which it seeks to protect # In other
words, does it attqin the maximum of efficiency without
degenerating into oppréssion, and with the least possible
infliction of pain or loss ?

For a correct reply to these inquiries, patient historieal
research and exact statistical knowledge areessential,

1
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Criminal law has been slowly and painfully evolved from
human consciousness, in response to the varying histor-
ical exigencies of the race. The time has arrived when
it must be judged by a higher criticism, which needs to
he not merely retrospective and philosophical, but ethical
and practical. Through what evolutionary stages has
criminal jurisprudence already passed ? What are ifs
present tendencies ? Are these tendencies such as to
commend themselves to the ethical, political, and leg:
sense of mankind, in an advanced state of C InMwn Clv-
tlization ? The law is itself upon trial. A mass of evi-
dence has been here accumulated, which must have an
mfluence upon the verdiet to be rendered by those who
do the present volume the compliment to read it.

Our subjeet may be defined as the treatment of crime,
for its repression and prevention ; and of eriminals, for
their extirpation or rehabilitation both in the past and
in the present, with special reference to im proved
methods of treatment in the future,

To this seience, if
it is a seience, Francis Lieber has given the name of
 penology,” often confounded by type-setters in print-
ing-offices with phrenology, to which it bears no relation,
The term is an awlkward one, as most technieal terms are
apt to be. Prison discipline, which the word is meant to
include, is an art, rather than a science: but the termi-
nation of the word does not suggest any praectical appli-
cation of science, The Germans call this branch of
human knowledge, from the se¢ ientific point of view,
Gefingnisswesen ; from that |rl art, Gefangnisskunde. In

['II‘]]I Il. it i‘-. L \(g(‘ nee f.g;“f, niie Lre s ‘h[; ]llp“q“-m] ‘TEHII:’-

have borrowed a phrase from the sedate Quakers of the
commonwealth of William Penn.
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By the law of the Twelve Tables, it was punished by
flogaing to death. In England a law of Henry VIIL
pronounced any one guilty of this offence who should
predict the death of the king; and, the prince having
heen seized with an illness, his pliysicians dared not say
that his life was in danger.

Sumptuary laws furnish another illustration. The
law no longer attempts to prescribe what men shall
eat or wear, the number of invited guests who may
lawfully sit at the table of their host, the mumber of
courses which may be served at a dinner, or the char-
acter and cost of the ornamentation which may enfer
into the building of a house. In Russia, in Turkey,
and in Persia—by a grand duke, by a sultan, and by
a shali —the use of tobacco has been prohibited, under
penalty of having the nose slit or cut off, and even of
deabh.

So, too, of legislation governing trade and commerce,
Forestalling, regrating, and engrossing are now alinost
forgotten crimes. Yet it is barely fifty years sinece the
political economists succeeded in wiping them off the
English statute-books. To forestall was to buy goods
or provisions on their way to market, with the purpose
of enhancing the price or diminishing the supply. To
regrate was to buy in the marketplace, in order there
to sell again at al higher rate. To engross was to buy
grain standing, or generally to buy up sundry kinds of
provisions with the intention of selling again, The pen-
albies against these acts were designed to cheapen the
cost of living, by reducing the number of middlemen.
In the reign of Edward IV. the sale of coin to g for-

eigner was a felony, Under Lysander, the Laceda-
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monians put to death any citizen found to have gold
in his house.

Resistance to innovation has often sought ineffect-
ually to place legal barriers in the pathway of human
progress. Driving with reins was once a erime in Rus-
sia, the immemorial custom having been for the driver
to ride or run by the horse’s side. The German print-
ers who first bronght printed books to Paris were con-
demned to be burned alive as sorcevers, and only es-
caped death by flight. Francis 1., in 1635, forbade the
printing of any book in France, upon pain of the gal-
lows. The fate of Galileo needs only an allusion here.
The medical doctrine of the cirenlation of the blood has
also been the object of prohibitory legislation.

Curious instances of absurd eriminal laws might be
given at tedious length. The Tonians passed a law
exiling all men who were never seen to laugh. The
Carthaginians
battle. Pliny

having tamed

killed their generals when they lost a
relates that they condemned Hanno for
a lion, because a man who could tame
a lion was dangerous to the liberties of the people.
In ancient Rome play-actors were deprived of citizen-
ship. By the Julian law celibacy was a c¢rime. In
Sparta confirmed bachelors were stripped in midwinter
and publicly scourged in the market-place.

On the other hand, modern eivilization has created
a formidable catalogue of erimes unknown to former
generations.  All. changes in social organization, in
customs, in political control, and in religious beliefs
import changes in the criminal law as their conse-
quence ; becanse what is overthrown must be prohibited,
and the new needs to be fortified and protected by legal
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sanction. But the chief source of the additions to the
¢coles which have been made in the present century is
found in the altered conditions of manufactures and
frade, crowing out of recent scientific discoveries and
their application by inventors to the arts. The business
of the world as now conducted requires the protection of
ghe law in all its parts. There are, accordingly, penal-
tigs prononnced against interference with the new modes
of transportation by steam and electrieity ; penalties
against infringements upon the rights of patentees; penal-
ties acainst the abuse of power by corporations; penalties

azainst illezal combinations by the employed, and against
doubtful methods adopted by them for gaining a victory
over their employers, or over their competitors in the
labor market; penalties against the malicions and wrong-
ful use of new and destructive chemical compounds,
such as dynamite ; penalties against the eriminal neglect
of the rights and safety of workingmen in factories and
. mines The entire body of sanitary law is for the
most part new ; it is measurably due to the rapid arowth
of towns and the concentration of population under

conditions unfavorable to health, where pestilence 18

easily bred, if proper precautions are not taken for the
destruction of the germs of disease. With improved
facilities for travel and an ever increasing number of
travellers, the system of quarantine has assumed new

importance and has been greatly ]It-rl'm-:wl. Other illus-

reement of the eriminal

trations of the necessary enla
hicli have taken

code, the result of the revolutions w
place in modern soeial life, will oceur to every peader.
'1'1"-‘:“'1'.'_\. from the Hi]l'i.l-ltl:_{'il':[] }mfnt of view, 18 an

account of the variations which have taken place in
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human relations. Among these relations may
tioned, by way of illustration, the relation of the s
the relation of individuals and communities to the
the relations of rank, precedence, and subordination ; t
relations of capital and labor; corporate relation
ernment 1'|'l:|l-it|1|::; and the like., Such relation
wherever men are found. But they differ indefinite
in detail and combination, according to local and ter

porary t'{_l]]l“TilHJH, i'-“'il"f'-lll.”\' ;|_|-=-|.1'\]-_|;_=: to i Pos

of tribes and nations in the scale of civilization. Thi

history of crime and punishment i

and political organization. 1t is a reflection in minis
ireliensi

ture of general history, a convenient and com
introduction to the study of sociology.

The relation of the sexes is the fundamental human

relation. The laws which regulate it vary, according

i
Soane oLt

as Ill:}lll)}__{'rlln_\'. |-r;]_\';‘;nul\'. lml\':'mrll'\'. or

system of permanent or temporary marriage is approve:

by the prevailing local sentiment, on
supposed social utility.

the eround of
These laws will be more

less rigidly enforced, as the necessity for the pres

i

vation of the institutions of niarri;

are more or less highly appreciated.

T]',l' l|-]1-|','|'|lli‘!'
competing forms of ]

sexual relation is a sure sien of
of respect for marriage ; and
social condition of o people .
the paternity of an tlegitimate child i

that of anothery people

1 whose laws render such i
obligatory,

A cireumstance which
fluence over

all social and political institutions

5 an mdex, mor
or less complete, to these historical changes in social

and the fanmily

& wide gulf separates the
among whom mguiry nte
s forbidden, from

{uiry

must exert a controlline it

15 the
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mode by which the members of any given community
arve attached to the soil. There ¢an have been originally
no property in land; it was what the Roman lawyers
called ses nullius, a thing without an owner, hike the air,
'he first ownership must have heen tribal or communal,
and eould have had no other basis than occupation.
When the Israclites took possession of Canaan, they
subiivided the conquered territory, not by individuals
or families. but by tribes. Where warring tribes eon-
tended for possession, as the herdsmen of Lot did with
those of Abraham, the only alternative, unless the strife
could be settled by an amicable agreement, was an
appeal to the law of might. The allotment of parcels of
groundl to families or individuals, for their temporary
or permanent use, was an afterthonght. The lands so
allotted were at first arable lands only ; large tracts still
were owned in common, like the German marks. Pro-
prietorship in land has. assumed different forms in
different countries, at different times. It has been
governed by different rules, in a nomadie state, under
the feudal system, and in modern times. Persons not
land-owners, like the Bnglish wvilleins, or the metayer
tenantry of Southern Europe, or the Russian serfs, or
our own African slaves, have nevertheless held certain
defined velations to the lands cultivated by them, both
in the nature of rights and obligations. Instances of
communal ownership are still to be observed in the
Russian mir and in the village communities of India.
Of Course these landed rights have been protected by
appropriate legislation enforeed by penalties, which must
have varvied, and still vary, with the differences in the
nature of the tenure by which land is held.
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The relations created by the legal recognition of rank
could enly be maintained by privileges and penalties
which tend to disappear, even in their surviving rudi-
mentary forms, in a democratic age,

How far is erime justifiable or exeusable, when two
parties agree and consent to its perpetration; for ex-
ample, in illicit relations Dbetween the sexes? or in
gaming, which is a foim of robbery? or in the duel,
which is a form of murder? The attitude of the
eriminal law has varied indefinitely as to offences of
this description, as public opinion has tolerated or con-
demned these quasi contracts to abide by the issue of
an immoral action. At the present moment the pub-
lic conscience is grappling with the question of the
legitimacy of that form of financial speculation which
eonsists in dealing in futures and in options. The
pression of the Louisiana lottery was a

‘-"||||—
task beyond
the ability of the people of that State: it could
accomplished without federal ail. :
lie sentiment which has taken place since the State of
New York thought it expedient to sanction a public
lottery by law, as an aid to publie edueation, has made
a erime of what was once
patriotie action.

Slavery is the child of war. The
military captives.

not be

rl‘]l" “I]i!”'_'.'l‘ i]l ]Iilll-

regarded as a virtuous and

first slaves were
It has been said that the institution
of slavery, by putting an end to the practice of mas-
sacring prisoners in mass, was the
single step in the evolution of civilization. Slatery
was originally profitable, So long .
be profitable, it was profected by

rience of all nations in which it hs

first and greatest

a8 it continued to
law. But the expe-
as found a foothold —
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and there are few which can show a clean record in
this regard — proves that everywhere its ultimate ten-
dency has been to destroy the nation which has tolerated
it. Whenever this has become apparent, the law has
overthrown it, often at the end of a bloody struggle.
The time may yet come when war itself may be
branded as a crime; but if so, it will not be until the
destruction of life and property which it involves is
felt to be too great to be longer endured, for the sake
of any incidental advantage which may grow out of it.
In a word, crime is a varviable quantity. It is the
product of the aggregate social condition and tenden-
¢ies of a people at a given moment in its history. Ac-
tions which in one age are regarded as heroie, and which
have elevated their authors to the rank of the gods,
in another bring the same daring spirifs to a dungeon
or the gibbet. The connection between law and ethics
is not nearly so close as is commonly imagined. In law
nothing is wrong which the law itself does not forbid.
Precedent and prejudice wage perpetual war with prog-
ress. The conservative instinets of the race, which are
allied to authority in Church and State, in the form of
established governmental institutions, oppose the radical
and revolutionary tendencies of the political and soecial
innovators whose respect for the past ig limifed by the
intensity of their agpirations for the future. That
which is permanent and abiding in human nature con-
stitutes its larger part; but there is enough that is
evanescent to impart a transitory character to many
alleged erimes and many forms of punishment, Prog-

ress has been attended by one constant eftort to throw

off oppression — religious, political, legal, and military ;

B L e
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to find room for the exercise and development of in
dividual tastes and capacities. The determination tio
vonquer personal freedom has been indomitable. and
it has furnished many martyrs, whom
branded as eriminals.

These observations have a distinct bearing npon the
question, much discussed of late, whether crime is a
disease. Since what is crime in one
another, then, if erime is o q
may be health in another. Where heresy is regarded
as. a crime, the heretic must, upon that theory, be a
person whose physical and mental constitution are more
or less abmormal. Christians might Dhe regarded
suffering from disease, or at least as constituting an
anthropologiceal type, in Arabia; and Mussulmans must
be similarly regarded throughout Christendom. The
importance of g distinet understanding of terms, before
We enter upon the discussion of biological theories of
erime, is thus apparent,

Crime is not g ch

tyrants have

age 18 no crime in

isease, disease in one e

as

aracter which attach
vidual. Tt is pot a simple
ration from g standard ty;
relation, which the law creates between itself
law-breaker, The law creates clime.
ates the eriminal, hee

Ause erime cannot
apart from the crimingl,

es to an indi-
phenomenon of ethical aber-
. It 18 rather a complex
and the
It therefore cre-
be said to exist
The erimina] g a man who
puts himself in an g titude of antagonism to the law,
We are discussing ll"i’l.‘._llut the ethical rights and obli-

gations of men iy association with eae
legal rig

hts and responsibilities,
what ought to be, but what is;
book is to show how the law h
has deelared 1o be a crime,

h other, but their
We are discussing, not
and one ohject of this
a8 treated what the law

;l

-

Tl — "

| T rea——— e S L
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CHAPTER III
RETRIBUTION FOR CRIME,.

Ix dealing with crime and eriminals, society may
proceed upon either of four principles. It may inflict
vengeance upon the eulprit, as an act of justice, hecause
he merits punishment. Or it may have recourse to
severe penalfies, not from any vindictive motive, but
with a view to intimidate the guilty and to deter others
trom imitating their bad example. Or it may aim at
the reformation and rehabilitation of the offender, Or,
finally, it may attempt to prevent the eommission of
crime, by vigilance, by the moral training of the young,
and especially by devising practical checks to the oper-
ation of the causes which are known to swell the
dggregate of eriminality. These four methods are not
mutually exelusive, Historically, however, each of
them has been made prominent, in the order of sue-
Gession in which they have here been named : retribu-
tion, re pression, reformation, prevention.

The primitive man knew nothing of law. There was
no law in the garden of Eden, except the divine injune-
tion not to eat of the tree of the knowledge of good and
evil. © How, then, was social order maintained ?

The gene rally accepted theory of primeval social or-
gamization is that it was by families. In other words,
it was patriarchal, So it is represented in that ancient
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record, the book of Genesis. The histories of the families
of Abraham, Isaac, and Jacob are not unlike imstances
which might be ecited from other nations of antiquity.
The power of control was vested in the father of the
household — the patria potestus, as it is termed in
Roman law. This power was so great, that it
even to life and death.
children than over slaves, The original social unit was
not the individual, but the family, The title of the
family to property — to flocks and
to growing or harve
then circulated for purposes of exchange, to the imper-
feet tools and implement

extended

[t was no less absolute over

herds, to servants,

stied crops, to such rude money as

8 of peace and war Was
vested in the patriarch ; in a pe

perhaps, but without any
discretionary right to dis
rendered judgment,
no appeal,
Out of the

presentative capacity,
actual restriction upon his
pose of it at his will. He
and from his decision there was
family grew the tribe. When the family
became overgrown, there was but one remedy for the
h resulted from such
namely, Separation — amical
rated from Abraham.
the children of Isy

Inconveniences wl ic overgrowth,

le division. So Lot sepa-
B0, after the death of Jacob,
ael grouped themselves according fo
the nearness of their blood

I't‘I:l.!-inerhill. by tribes. A
similar org;

mization was that of the Scottish nation, by
clans.

All this 15 so £

amiliar to the intel
it need not be ep)

arged upon heye,
ko our present purpose
tribes hecame
choate nations

ligent reader, that

It would be foreign
t0 point out the steps by which
united and blended, s
; Which grew

0 as to form in-
into l'{.llul_l]i‘tt‘ statehood h.‘,'
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impulses from within and shocks from without What
concerns us now is to note the original supernatural
sanction for the authority vested in the father of a
family or a tribal chieftain, The primitive form of
religious belief, though it was not and could net be
formulated, must have been really pantheistic. The

superstitious savage sees in every movement of natural
objects the visible manifestation of the power of an in-
dwelling spivit. Spirits move the sun, the moon, and
the stars across the sky; spirits make the leaves and
the grass to wave, and water to ripple, in the wind ;
spirits make the flame and the smoke to rise, and the
rain to fall; spirits are in the growing plants, in the
rushing rivers, in the flash of lightning, and -the roar
of thunder, What more natural than that they should
Suppose that spirits suggested the thoughts of men ?
Especially did they believe this of the most powerful
of all men, the patriarch, They haid no rules by which
to order their actions in advance, They simply followed
their natural instinets, and the head of the family or
of the tribe pronounced ex post fueto judgment wpon
them. Tis judgment, whatever it might be, was a
divine judgment, dictated to him by the gods. Homer
calls these inspired utterances themistes, for this pre-
Cise reason. It seems hardly necessary to allude, by
way of confirmation, to the well-known practice of the
early kines of Greece, who were in the habit of consult-

Y The deep pulsations of the world,
Aonian music measuring out
The steps of Time — the shocks of Chanece —
The blows of Death.
TENNYSON,
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ing the oracles, particularly the oracle at Delphos, be-

fore vendering judgment; or to the Roman Qugurs,
Nevertheless, every judgment pronounced formed a
III’(‘-l'I‘(ll'!lt The l]tu|\' of such prece dents craduall \ ax
quired some measure of consiste ney. They were i
membered and anticipated. Thus grew up customs,
wlhich were the prepotency and promise of laws to

come, when the invention of letters should enable men
to supplement and supplant tradition by written records.
Then usages would become fixed.
which they were embodied could

bined in the form of ¢ ode 3,

and the maxims in

he c¢ollected and com

This is precisely what happened. 1t would not be
strictly aceurate to call the decalogue a code, since the
commandments have no penalties attached to them.

But the Twelve Tables of the Romans, which ave v ery
fully deseribed i 1 Stephen’s History

f the Crimingl
Law, form an ancient and

:Il]lllll. ill!l‘ ey LI”[ e of a code,
All the offences know n to e

listed, and the penalty for e
precision,

arly Roman law are there
ach of them is stated with
“"illl. we see in thoge

tab ]""! !I!Il‘. l]|r" dawn
of legislation,

he legislative func tlon hewy;
lllllll'-'llt-tﬂ\ diseriminated
ment,

an to he
from the executive in govern-
The night of superstition

began to {lee with
reluetant, hesitating step

. before the rising light of
teason, The genius of Rome was . :
tinguish sharply  crimes
ground which g penal 11648~
ure guilt and penalty, and adjust them to each other
with any approach to a correct estim: ate of either,
Neither had the human intellect yet
ception of the difference
functions,

not yet able to dis-
from torts, or to cover tl

code ought to cover, or to

;:l'il.*lli'll the con-

between 1¢ egislative and judicial
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The origin of courts is very obscure. Ninus, the
founder of the Assyrian empire and the builder of
Nineveh, is said to have instituted, in almost prehis-
toric times, regular and orderly tribunals—one for the
frial and punishment of murder, another of theft, and
a third of adultery. Whether this be true or false,
something like it is disecoverable in Roman history.
The first courts were merely committees of the legisla-
ture, to which the duty was infrusted of making certain
investigations and decisions with reference to matters
referred to them. They were called questionss, ot in-
quests.  Human nature and human needs doé not vary,
exeept within tolerably narrow limits; and it might
casily happen that some such division of erimes to be
inquired into took place in Rome as that credited to
Persia.  Such inquests, at first temporary in their juris-
diction, naturally tended to become permanent, as their
utility was recognized, and to acquire an authority more
or less independent of that by which they were created.

It is curious to observe how the steps in the process
of growth of jurisprudence just deseribed with so much
brevity, and vet, it is hoped, with suflicient accuracy
and clearness, correspond to the Spencerian formula of
evolufion.  Von Baehr, the great German naturalist,
observed that the growth of the egg is marked by a
change from a state of simplicity or homogeneity to
one of complexity or heterogeneity. This was Herbert
Spencer’s startine point. He added that, along with
the change from simplicity to complexity, may also
be observed a counterchange from indefiniteness to
definiteness, and from incoherence to coherence. Von
Baehr had noticed that the change is one of differenti-
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ation. Spencer added that it is also one of integration.
In other words, Von Baehr called attention to the
analytic aspects of the change, but Spencer to its gyn-
thetie aspects. Accordingly he defined evolution, which
15 but another word for growth, as “a continuous change
from indefinite, incoherent homogeneity to definite,
coherent heterogeneity, through successive differenti-
ations and integrations”” This formula, which is as
simple as it is symmetrical, applies, so far as we can
yet see; to all living organisms ; and to the extent that
lmman society is a living, organic thine, capable of
growth and development, all history unfolds in accord-
ance with it.

Let us :lll]"}].\,' it to what has thus far heen said about
the history of government and of law. The union of all
governmental functions in one person, the person of the
patriarch, was certainly the acme of simplicity and
homogeneity ; but it lacked nothing so much as defi-
nition. The breaking-up of the family into tribes was a
process of disintegration, and the more perfect union of
the tribes under the form of

a state was an act of
integration.

By the joint and successive operation
of these two processes, the vague and ill-defined power
regiding in the family or tribal chief continual ly tended,
through analysis, to become more definite : to reveal it-
self af first as separable into two, the executive and the
legislative, but later into three, the

executive, legis-
lative, and judicial functions.

The conception of erime
hecame correspondingly more definite, and at the same
time that of penalty also, The system of lewislation
and of administration hecame steadily more eomplicated

and yet more consistent, In proportion as we compre-
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hend and retain in our minds this history, the meaning
of the formula becomes plain; and wice versd. History,
read in this light, ceases to be a chronicle of events. like
a catalogue of words in a dictionary, bearing no organie
relation to each other. We begin to see the beauty of
the providential purpose which unites and regulates it,

80 that

s varied parts form a distinet pattern, which it
s possible to trace out and remember. Besides, the
direction of the lines which we have followed to their
termination in the present must be the same in the
[ffli“:-il'll‘.l'}'f'il future : and so we are able to forecast
the ways which progress must take, if the unity of
history, which is the unity of truth, is not to be vio-
lated, as we know that it cannot be.

But this 18 o digrassion. To return to the thread of
our story, let us revert to the remark already made, that
the primitive state of mankind must have heen one of
war, both individual and tribal.  In the absence of
law, there was no way to settle ‘“-“I"”-('S but i'."‘ the
arbitrament of force. To defend one's conception of
right, af any risk, was regarded as highly moral ; to
refuse to do so as an immoral act, The fundamental
Principle of morality is reciprocity. I must give an
equivalent for what [ wet. My neighbor has no right
10 take from me that for which he does mnot render
48 equivalent. If one term of the equation is a minus
quantity, the other must be. The primitive man could
HOt see why, if we are to return benefits, we are not
to refury injuries, upon the same basis of give and take,
A‘""‘”'déllrll\', the instinet of retaliation is one of the
deepest instinets in human nature: it survives even in
the civilized man, Where there is no possibility of

N
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obtaining satisfaction or indemmnity without \'i“]n'l!.l‘l'.
violence no longer presents itself to the imagination
as an act of vengeance, but of self-defence. The /e
talionis, therefore, is the most ancient of all !;|§'ﬁ_
When Cain had killed his brother; he realized in an in-
stant, (with no experience to give his thought the form
which it assumed), that every man who saw the hlood
upon his hands would seek his life in Abel's name ;
and God set a mark upon him for his protection

which the apologists for capital punishment upon reli-
glous grounds can explain as they are best able. There
1S 10 reason to aceept the theory of some scholars that
the lex talionis originated in Egypt. Rhadamanthus,
the wise, just, and (for his age) humane lawgiver of
Crete, whom the ancients held in such estimation that
the mythologists made him a judge in the lower world,
18 said to have introduced it into Crete. DBut it
old as human nature, as universal

15 as
as mankind, and as
enduring as this present evil world, It
better stated than in the Mosaic 1
life for life, eye for eye, tooth for tooth, foot for foot,
burning for burning, wound for wound, and stripe for
stripe.”

was never

aw : “Thou shalt give

I have too sincere an admiration for Moses (who
must, I think, be admitted to be the greatest
all ages, in view of what he did as a law
the Jews only, but for all

man of
giver, not for
ations as well), to let this
quotation pass without g single apologetic remark, little
as Moses needs defence,

To be sure, the milder and
gentler spirit of the gospe

I shines by contrast in our
Lord’s doctrine of hou-resistance, which, however
are not disposed to accept in its literal fulness.

| 6291 [39¢ Y

. Inen

Moses
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15 expressly said to have tolerated divorce on account
of the hardness of heart of his contemporaries.. In the
same way he tolerated retaliation for injuries, but sought
to restrain the vengeful impulses of men by limiting the

ee of reciprocal injury to an exact eguivalent; an

eye for an eye, but no more —not one wound or stripe
in excess of the exact tale of indebtedness. He recog-
nizes and enjoins upon the wrong-doer the sacred obli-
gation to render satisfaction to-the parby injured, but,
with Portia, eries to the latter; —

**Shed thou no blood; nor eut thou less, nor more,
But just a pound of flesh.”

Given these two conditions — the family or tribe as
the social unit, and the right and duty of retaliation
supposed to be an ethical axiom —and there could be
no avoidance on the part of all the members of a family
or tribe to take part in the quarrel of every injured
member. Organized revenge became a social institu-
tion, under the title of the #blood-feud.” In a rudi-
mentary form, ever tending to become  obsolete, this
institution survives in our own country, at the South;
where the vendetta is more dreaded than a pestilence;
the vendetta of which Mark Twain has drawn so exact
a picture in that delightful book for boys, * Huckleberry
Finn.” Tt is the Southern sense of the solidarity of the
family, in opposition to extreme Northern individualism,
which is the explanation of its surviyal, in connection
with the more or less patriarchal institution of African
slavery, not yet extinet in an age when it had become
an anachronisim.

There were, however, two efficient checks upon pri-
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vate vengeance, of which the first was the right of sane-
tuary. It may surprise some readers of this little boolk
to observe the extent to which the author recognizes the
Bible as a sort of elementary text-hook of sociology ; bul
this is one of its legitimate uses. The children in our
Sunday-schools have been made acquainted with pretiy
much all the Ieading features of primitive society, in so
far as they bear directly upon the question of the order
of soeial evolution, of which this is an instance in point,
They know that Moses instituted cities of refuge, in
which a homicide was safe from the avenger of blood,
pending a judicial investigation of his eriminal respon-
sibility. Similar sanctuaries have been established by
the customary or statutory law of most nations. Af
first they were the temples, and later the echurches.
The frightened refugee fled to some sacred place, the
peace of which could not be lawfully violated, and
there he had a right to remain for a certain specified
period, until the affair could he arranged by interme-
diation and mutual concession. ) ;
cuss the history of English transportation, we shall see
how exile orew out of _-_;;:Ln(:t_u;u»}.-; the

When we come to dis-

peace of the ;_fn:iﬁ
was replaced, in the modern state. by the king’s peace ;
the man who left sanctuary usually fled t'.h(-_: co
and, when sanctnary was ZL])(lliﬁlll'li.
driven from the country. :

untry
the eriminal was

The other check upon the te

ndency of retaliation fo
:_'m{ to excess was the system of composition for in-
Juries, out of which has grown the use of pecuniary
fines as a form of legal punishment, We :
marked in substance that |

criminal codes is found n

have re-
the historical basis of all
the original acceptance of




3

RETRIBUTION FOR CRIME,

retribution as the sole remedy for wrongs, and the ethi-
cal justification of private and tribal war, When, in

the conrse of time, the conception of the State as an

entity arose from the chaotic earlier political thinking

of primeval man, and it was seen that the State as such

could itself be wronged, by disobedience to its mandates

and defiance of its authority, the State was compelled

to assume that it had fthe same right to infliet ven-

geance which inhered in a natural person. Buf, be-

yond that, the State at a very early stage in its own
H evolution assumed the »éle of an arbitrator and medi-
ator in private controversies, as an obvious safegnard
against the peril of a return to a condition of tyranni-
cal exercise of arbitrary power, or a lapse into anarchy.
It can hardly be too strongly insisted upon, that crime
was originally nothing else than war. It is still war,
but in a qualified_sense. The plaintiff and defendant
in a suit were therefore regarded as combatants in a
new and compulsory arena; the State was the referee,
with power to preseribe the rules governing the strug-
gle, to enforce them, and to award the victory. It (
was virtually a public and official peacemaker.

Some historical instances will illusfrate this relation,
Burckhardt describes in an amusing way a settlement
made by a Persian cadi between two inen named Bokhyt
and Djolan. Bokhyt called Djolan a dog, which in the
Orient is a deadly insult, worse than if you should eall
a Frenchman a pig; and perhaps the character of the
eurs of the Bast warrants its being so regarded. There
is not in the Hebrew Seriptures a single good word for a
dog, and an unappreciated touch in the deseription of
the New Jerusalem, with which the New Testament
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closes, is the declaration that there will be no dogs in
it. Very well. Bokhyt ecalled Djolan a dog, whereupon
Djolan promptly hit him. _ Bokhyt then whipped out
a knife and cut Djolan in the shoulder. After hearing
the facts in the case, the cadi decided that there was
due to Djolan from Bokhyt for the insulting expression
a sheep, and for the wound inflicted with a knife three
camels; but to Bokhyt from Djolan for the blow upon
the arm one camel. The balance of the account was
in Djolan’s favor, and, upon the payment to him by
his antagonist of one sheep and two came
restored.

Sir Henry Maine has called attention to the trial scene
upon the shield of Achilles, in Homer, where the ques
tion at issue was the amount to be 1
for a murder,

1:-:. irl'i}l'l' wabs

aid in composition
One of the parties claimed that such
payment was due, but the other denied tlie
In the centre, between the disputants, 1
of gold, which were to be given to the spectator who
should give the shrewdest opinion and the best reasons
for it, the crowd to be the jud
the winner,

obligation.

ay two talents

ge and award the prize to

Composition of injuries w
the Romans than anion
here be made to the f

a8 no less ecommon among
g the Greeks. Reference may
amous description by Gaius of the
legis actio sacramenti, an action very simil
cident depicted upon the shield of Achill
the parties claimed that the othe
other denied the claim.
the pretor for decision,
of the great importance
among people

ar to the in-
€8, Une of
r was his slave: the
This quarrel was referred to
You need not be reminded
which attaches to ceremonial
more or less incapable of abstract think-

"t
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ing. In all ancient legal proceedings due regard to
ceremony was essential to the validity of transactions.
The gestures in this case were as follows: First, the
plaintiff, taking a wand, which represented a spear, ad-
vanced and touched the alleged slave with the point,
after which he laid his hand upon him, thus asserting

in expressive pantomime his right to him. The slave
replied by taking a similar wand and repeating every
motion of his pretended master. The pretor ordered
both to release their hold of each other, and said that
he would give a decision of the point at issue, The
plaintiff then produced a sum of money, which he offered
to wager that he could substantiate his elaim, The
defendant wagered an equal amount. When the case
had been heard and an opinion rendered, the pretor
took the money of both as compensation for his services,
which goes to show that law has been an expensive
luxury from a very remote date.

Our laws are not founded so much upon Roman law as
upon the common law of England, which was a develop-
ment of the practices and maxims of our Tentonie fore-
fathers. Of the (lermans, the Romans said that their
business in life was bleodshed and aequisition by blood-
shed, The Anglo-Saxons had three words to designate
money paid in compensation for injuries. Bof was paid,
if the injury was accidental or trifling; in compensation
tor a crime the aggressor paid wite ; the word wer meant
the valuation of a man according to his rank, which was
Payable in some cases to the party wronged, as bof, but
in others, as wite. to the king. Wergeld, or blood-money,
wias the only penalty known to the ancient Salie law.

Under Alfred the Great, minute regulations as to coni-
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pensation of injuries were drawn up :11” {'.n.1|1~<llll'|.;||l'."-‘
length, according to which, if a man cut off ‘Im euemy
thumb, he had to pay bot to the amount of n‘.'-.-nll_‘\ five
shillings; for cutting off the first finger !i|j|i'l'll :~'.'1I]'.II|:" :
the middle finger nine, the fourtl finger six, and the lit-
tle finger five, These are given merely as illustrations
of the fundamental principle of early eriminal ];1-.'-.
Moses, on the confrary, strictly forbade the payment
O acceptance of blood-money. s
That priveiple in its essence was the ,411]:.«'1.11|11|n.n
of penalties. The lex talionis. as stated in the Mosaic
eode, was so modified as to admit

of an agreement
between the parties,

or an adjustment by intervention
of some legally constituted
dispense with the literally exact observance of the
rule, “eye for eye, tooth for tooth, wound for wound,
stripe for stripe,” anq require the aggressor to submit
to some othey :_quhsi'untiul].\,' equivalent damawe by way
of expiation for an injury done, which would at the
same time he more satisfactory to the
The principle Just stated
trine of penance

authovity, which would

injured party.
underlay, of course, the doc-
taught and practised by the medizval
Church. Tt was easy, after advancing from the thought
of crime as a personal injury calling for §
tion fo that of torporate injury eal
retribution, to take the furghep
conception of the

ersonal retalia-
ling for corporate
step invelved in the

violation of justice in the
injury to the gods, g disturly;

of the universe, Indeed, it
that the elaim of the
for erime did not
with it, as the

abstract, an
mee of the ethical balance
might be difficult to prove
Chureh to infliet;
antedate the elaim o
depositary of civi]

spiritual penalties
f the State to deal
and politieal sover-
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eignty ; since belief in spirits and the supernatural long
preceded the acceptance of the not ion of the State. As
an offence against the majesty of heaven, crime assumes
an immeasurable importance, and calls for reactionary
penalties proportionate to the distance between the gods
and men. Henee the Chureh, in the exercise of criminal
justice, tends to greater severity than the ecivil power.
It also enjoys a freedom from restraint, in the matter of
substitution of artificial for natural expiatory punish-
ments, to which the State can lay no claim. 1t has
even been said that the prohibition of private vengeance
was in its origin sacerdotal.

However that may be, the State gained control of the
punishment of erime, in the first instance, as the natural
consequence of the perception of the solidarity of fam-
ilies and communities. The recognition of this soli-
darity, on both sides of the line which separated the
parties who inflicted and who bore the injury, was toler-
ably impartial. In Rome, when a master had been mur-
dered by a slave, the law authorized the execution of
the entive body of slaves of the murdered man. Sim-
ilarly in Greece, at least in Athens, three persons, from
the household where a murder had been committed,
could be held until the murderer was delivered to jus-
tice, and, in default of his delivery, they could be ad-
judged guilty in his stead. On the other hand, if a
man killed withont premeditation had no relatives to
claim compensation on his aceount, ten citizens of
the euric could make pecuniary settlement with the
J homicide.
| The seizure by the State of the exclusive right to

inflict retributory punishments was in the interest of




18
t

40 PUNISHMENT AND BEFORMATION.

peace, but not necessarily of justice, for the reason that,
it crime is an offence against justice regarded in the ab.
stract, a small offence, if its magnitude is measured hy
the resulting damage, may be thought by the State to
merit a disproportionate penalty ; and this will tend 1_..
be the case, in proportion as the power of the State is
vested in an oligarchy as its absolute prerogative, Theo-
retically, an injury to any eitizen is an injury to the
social whole of which that citizen is a member; but,
under the feudal system (when the
to say that he was the State), the grand seignewrs is-
posed of the property and persons of the common
peéople, on the pretext of their eriminality, almost at
discretion, They had power, under the guise
sition of public injuries, to fine
the administration of justice 1
and of confiscation,

king of France dared

of compo-
their dependants, until
ecame an act of blackmail
The robber barons of the Middle
Ages were phinderers, who demanded ransom in propor-
tion to the wealth and rank of their vietims. They en-
joyed private and personal jurisdiction apart from the
sovereign, and had their own dungeons, and erected
their own gibbets, o privilege which they highly prized.
Under this system, the number and severity of pun-
ishments greatly increased, By Roman law, the person
of a citizen was mviolable; before corporal punishment
eould be administered to him, he was, by a legal fiction,
reduced to the status of g slave, and declared to be
Servus pene, In F rance, in the Middle Ages, a noble
could not he punished without first being reduced from
his rank. Byt the abolition of slavery
for its first effoct si1 ;
formerly reserved f

in Europe had
uply the extension of the penalties

e slaves to the free-born.  The in-

A . L |
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violabilify of the aristocracy continued until the tri-
nmph of demoeracy, in England, France, and the United
States, accompanied as it was by bloodshed, which did
not spare even crowned heads, virtually extingunished

class privileges.
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CHAPTER IV,
EARLY JUDICIAL PROCEDURE.

BerorE proceeding to discuss the treatment of crime
for its repression, it seems necessary, in order to the
continuity of the narrative, and as a -iuhliuln.l upon
questions that ave likely to arise, at any rate in Itlu-
mind of the reader, to turn for a moment to consider
early judicial procedure, in its relation to more modern
methods.

The creation of courts was an indi
the effort to abolish private war. So long as private
war was tolerated as a lawful mode of ye
the only measure of justifiable retaliation was the de-
gree of passionate anger aroused in th
With the delay in the exercise of summary vengeance,
this anger tended to subside. The civil power, in inter-
vening for the plaintiff, was bound to regard and reflect
48 nearly as possible Lis state of feeling. Hence the
distinetion in the treatment of offende
act and those not so o wght.

The law of infangthef (from the German infangen, to
seize and hold by the fangs) authorized the agurieved
party, or any other person, to follow a thief caught in
the act, and kill him w herever found. A corresponding
distinetion was 1n; ule, by the Twelve Tables, between
manifest and non-manifest theft. Manifest theft was
punishable, as in England under the law of infangthef,

spensable step in
dressing wrong,

e injured person.

rs caught in the
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by deatli; but non-manifest theft was punishable by a
simple fine, equivalent to double the amount stolen.

[f the State was to assume the duty of arresting
wrong-doers, a systematic organization of arrests had
to be devised, which was accomplished by means of the
divi

sion of the population of England into shives, hun-
dreds, and tithings. .

Allusion has been made to the institution of the
kine's peace, by which brawls in the presence of the
king, or in places likely to be frequented by him,
were forbidden and severely punished. Certain streets
of London were thus set apart. There was alse
the Church’s peace; and even some of the great lords
temporal enjoyed, in an age of tumult and disorder, this
privilege of a quiet life. Since the transfer of political
power to the people, the king's peace has become the
public peace; and fighting in publie is now everywhere
a breach of the statutes, since the majesty of the com-
munity, as a whole, is equal to that of any individual
exercising rule by divine right vested in himself alone.

The institution of the king’s peace suggests another
ancient institution, that of peace-pledge, as it was called.
[t was also called frank-pledge. The tithing was a
group of ten men organized as a guild. A guild was
in some sense an artifieial family, held together by a
common interest, and governed by rules whiech had the
sanction of long-established usage in their fayor. Guilds
played a great part in the development of the trades
and industries of our modern life. The tithing was a
political or governmental guild. Ten enilds eonstituted

a hundred, and every shire was subdivided into hun-
dreds. The prineiple of solidarity, of which mention
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has several times been made, applied to it, s.iu:--- '..||]
the members of any tithing were held responsible !s-|‘-
the ‘actions of each and every member, This mutual
responsibility constituted peace-pledge. .i b was tll_r
original form of police protection. When it was :tu-m-h.-
sary to pursue a fugitive from justice, a h.uv.:nm Cry
was raised, and all the members of the I-H]Illl'.'_ﬁl. 1|.||-
hundreds, and the shires were compelled to join in if.
A eriminal conld be followed from one shirve to anof ll'n'-r:
but, at the Immul:u-y line dividing two adjoining shires,
the sheriff and posse of the new shire took up the chase,
and the members of the posse which had driven him n.lll
of their own shire were relieved, and at liberty to ..i!,»...
perse to their own homes, The inhabitants of any shire,
who could not show that the

¥ had tracked any man
ﬂ.gﬂ..L'[lSt “'lll_l]l] 9 hue 2111!1 o

vy had been raised, as far as
their own ’uoutldal'y, and forced him over it, hecame
liable for the payment of any damages which could be
legally collected o aceount of
rants of arrest were
invented, they were

the wrong done. War-
a later invention, and, when first
known as warrants of hue and cry.
Let us suppose the thief caught. How was he tried ?
In Oviental lands, and to g limited e
by a popular assembly or a
But in England, and gene
by one of two obsole
form and stperstitioug
compurgation,

Ordeal (urtheil) was nothing more or less than an
appeal to the Almighty to pe
tion of the innoce

I will endeay

xtent in Germany,
L assembly of the elders.
rally in the north of Europe,
0 proceedings, ecelesiastical in
in faet, namely, by ordeal or by

rform a miracle in vindica-
nee of the aceused.

or 1o describe one form of the ordeal
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f water. Tmagine a chureh with an earthen floor.
Upon the ground, in the centre of the chureh, a fire has

been kindled, the smoke of which rises to the roof,
obscuring the altar ‘and the sacred images. Not even

the pitying Christ upon his wooden cross can see what
i .

about fo happen in his name. Over the five is an iron
kettle with water in it. The company present and tak-
ing part in the ceremony is ranged in two divisions,
on the two sides of the church, one party being the
party of the accuser, and the other of the accused. The
priest, bearing the Bible and the rood, and carrying holy
water, passes around among them, sprinkling them with
holy water and making them kiss the rood and the
book. When the water boils, he asks them to join with
him in prayer that the truth may be made known. The
accused comes forward, his arms swathed in linen, and
is ordered to pick up a stone at the bottom of the kettle.
There were two forms of the ordeal, single and triple.
In the single ordeal he immersed his hand to the wrist,
but in the triple ordeal he immersed his arm to the
elbow, After picking up the stone, three days were
allowed for the seald to heal, when his arm was un-
wrapped, and, if any sign of the scald appeared, he was
held to he _'_.'Hi]il\'.

The ordeal by iron was substantially the same, excepb
that the accused, instead of dipping his hand into beil-
ing water, was required to pick up a piece of red-hot
iron — one pound in the single, and three pounds in the
triple, ordeal.

By this device the power of the priests was aug-

mented to a highly dangerous degree, Practically, they

had the opportunity to destroy their enemies without
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risk to their friends, since they could swathe the arm
more or less heavily, and even apply in advance chem-
ical preparations which would protect the flesh from
burning.

For priests under accusation no such :-1|::1|:-:-h.uu-:w:
taken. All thl.-‘}’ had to do was to eat a piece of bread
called corsneed, Tt could be poisoned ab the suggestion
of malice, but if not, the danger of conviction was
nothing,

Ordeal could he escaped in but one way, by compurga-
tion. The accused might bring his friends, naturally
members of his own tithing, to swear that they helieved
that the oath to his own innocence which he had taken
was a true oath. If the nwmber of compurgators was
insufficient, he had to undergo the ordeal
number was usually twelve. This practice was no doubt
conducive to wholesale perjury, but it w
of trial by jury.

- 'HJ!' ]'f‘l]HE]""i

as l]w precursor

William the Conqueror introduc

ed into England the
wager of battle. Fach party chose a champion, and the

two selected fought to the death in the presence of
the constituted authorities
declared to be recreant, a judgmnent which rendered him
infamous, if he did not lose his life. This was merely
regulated, limited private war,

In the wager of law, the accused appealed to a jury.
The jurors could at the same time be witnesses. Indeed,
if there were not enough men who al ready knew enough
upon it without further evidence,
as completed by afforcement. The
leged enlprit were 1

: the one who was beaten was

about; the case to pass
the tale of jurors w

chances of the 41 ShlaE Sliny- hndera

any jury but the grand

system which knew nothing of
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jury, the members of which were not merely witnesses
and accusers, but also judges of his guilt or innocence,
concerning which their minds were made up when they
were summoned to act. The first grand assize took
place under Henry II. The creation of a distinct petit
jury was an afterthought, when the injustice of the
original jury system forced itself upon the notice of
men.

It a prisoner refused to plead to the charge brought
against him, he was said to stand mute. Refusal to
plead subjected him in the first instance to the prison
Jort et dure, where he was given nothing to eat, or at
best only bread and water, so that he starved to death,
if he continued obstinate. Subsequently for the hard
and strong prison was substituted the peine fort et dure,
which consists in pressing a man to death by placing
him upon his back upon the floor, with a platform rest-
ing upon his breast, on which was piled iron until the
life was crushed out of him. Dreadful as was the suf-
fering, many men endured it without flinching to the
bitter end, rather than impoverish their families by
pleading and then being found guilty, which involved
the confiscation of the prisoner’s estate.

But it is no part of the author’s intention to describe
in detail the evolution of the courts in England, which
has been dene by Sir James Stephen, and is nobt ger-
mane to the special topic under discussion — the history
of punishment,
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CHAPTER V.

INTIMIDATION AND TORTURE.

THE second of the four methods of dealing with "['_i""'
is repression by intimidation. The motive of retribu-
tory punishment is the desire to obtain iIJlil'tlt:J'll_}' for
the past; that of deterrent punishment is the wish to
gain security for the future. Ret ributory punishment, is
supposed to be an effort to adjust and close
on a mathematical basis; it is the equation of guilt and
suffering —the suffering of the wrong
of the party wronged, includ
vidual,

an account,

g-doer against that
ing the state with the indi-
Or if guilt is measured, not by the resulting
damage, but by the intention of the
i the minds of those who Justify the infliction of pain
and loss upon a fellow-man on the ground of the satis-
faction of abstract Justice, a vague notion that some
ascertainable or non-ascertain
agony, endured voluntarily
guilty, will exactly bal

culprit, there is still,

able amount of sorrow or
or under compulsion by the
ance the selfishness and malice
which prompt any eriminal action, Many men, looking
at the question from its purely ethic
that punishment on any other basis is immoral, Others
think that man has neither the power to read the heart
and estimate guilt, nor the right to avenge it but that
such power and right are the prerogative '”f Deity. Tn-
stead of secking to e the lost equilibrium of two

ir relation to each other, or the

al side, imagine

store
hostile individuals in the
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equilibrium between any individual and the community,

they have in view the sole end of protecting the com-
m:mh_\_' against a repetition of the offence; and, to
seeure this end, they are ready to sacrifice any number
of individuals, As against the social whole, in their
opinion, the individual has no rights. That is to say,
he has no rights which society is bound to respect, in
r:.:11|in::1'i~'r|1| with its own real or fancied safety, The
suffering inflicted upon the criminal m: ay be more-or less
than he deserves, from the point of view of striet
equity ; but it does not matter, if the deterrent influence
of the example is not lost upon others, who might other-
wise be tempted to break the law after the same fashion.
It would be idle to cherish the hope that the time will
ever come when mankind will acéept one of these theo-
ries to the exclusion of the other. Historically, they
have coexisted : and they find by turns an echo in the
approving thought of all intellizent men. On either
theory, there is practically no limit to the degree of
pain which may lawfully be visited upon victims of the
law’s displeasure.

I[n entering upon the painful task of recounting the
history of inhumanity by which the administration of
the eriminal law has been disfigured and disgraced, in
all ages and in every quarter of the globe, I shall not,

therefore, endeavor to analvze the precise motive which

prompted each of the several acts of cruelty which it 18
necessary to deseribe. The reason for entering upon
this branch of the eeneral subject is that it really forms
the laroer part of the history of the treatment of crime,
extending from the dawn of civilization to a very recent

beriod ; and that it is the dark and bloody background
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against which modern theories of the purpose and
methods of treatment stand oub in shining relief. The
reader who shrinks from the thought of physical and
mental agony as too painful for him can pass this
chapter without reading,

All possible cruelties fall into two greaft divisions,
aceording as they do or do not terminate in the death
of the victim.

CAPITAL PUNISHMENT.

Death is the most ancient of all penalties, and the

Itis the most effectnal mode of getting rid of trouble-
some or offensive characters; and the feeling of revenge,
when in active operation and unrestrained by the con-
siderations which appeal to the intellect and conscience
of civilized men, is an impulse which grows by what it
feeds upon, and very easily runs to excess, nor stops
short until the extreme limit of possible agony has heen
inflicted upon the sufferer.

Among the modes of taling human life which are or
have been practised by conquerors and rulers, may he
mentioned : burning, beheading, hanging, drawing and
quartering, breaking on the wheel, erucifixion. strangu-
lation, suffocation, drowning, precipitation from a height,
stoning, sawing asunder, flaying alive, crushing beneath
wheels or the feet of animals, throwing to the wild

beasts, compulsory combat in the avena. burying alive,

boiling, empaling, pressing, piercing with javelins, shoot-
g, starving, poison, the troughs, melted lend.
blowing from the mouth of g e

I haye named about thirty

Serp mits,

annon, and electrocution.
different ways of taking life,
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under some of which a number-of sub-varieties ma.yba-
specified.

Burning, for instance, is a very ancient method. It
is mentioned in the book of Genesis: Judah proposed.

to burn Tamar, his daughter-in-law, when she was found
to have lapsed from virtue, Moses ordained bufning as
the penalty of incest. Achan was burned. The three
Hebrew children, captives in Bahylon, were cast _a.].l-\';‘t_’.}j

into a furnace of fire. In the worship of Moloeh, a.
hollow image of the god, of brass, with folded arms,
was evected ; babes were laid, as living sacrifices. in the

idol’s arms, .nuI killed by the heat of the flames from a
fire kindled within. Ciesar tells us that the Gauls and

Britons of his day thrust captives in mass into a wicker

image of gigantic stature, then piled wood around,
lighted it, and, in the midst of the smoke which con-
cealed the god and his vietims from sight, the image
and its living contents tumbled together into the ﬁr&,
where they were consumed. In the early history of
England, slaves were burned for theft; female s]_zures
were bhurned by women — eighty other female slaves
were compelled to assist at the ceremony. Burning was
the mode of execution of slaves also in Rome, The
Theodosian code prescribed this punishment for witeh-
craft. In the Middle Ages, burning was the usual pun-
ishment for sacrilege, parricide, poisoning, arson, and
the crime against nature. Under the term saunlege
were included hevesy, witeheraft, atheism, blaspheny,
and the like. It was customary to drive a stake in the
ground, build a platform around it, set straw and fagots
in order under or upon this platform, leaving an open-
ing for the introduction of the condemned, then bind
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him to the stake by iron bands about the neck and
waist, and light the bonfire. Tf it was desired to "N'“.‘-
viate the agony of the vietim, a cord passed around his
neck was secretly tightened from behind, before setting
fire to the pile; or his heart was pierced, through the
flames, by an iron dart at the end o
used to stir the five. A handful of ashes was thrown
i the air at the conclusion of t
auto-da-fa, or act of faith, the accused was given an
opportunity to recant, upon the platform, in the hear-
ing of the spectators ; and, if he f

of the Opportunity mercifully
life, the teremony proceeded,
place for kindling the g
and the frequency of thi
English queens has faste
Mary.

England, to her eve
manded the death of
the stake as a here
ized as a saint,

t a long hooked pole

he ceremony., In the

ailed to avail himself
given him to save his
In London the ovdinary
acred flame was at Smithfield ;
8 punishment wnder one of the
ned upon her the title of Bloody

tlasting shame be it spoken, de-
Joan of Are, who was burned at
tie, though she has sinee
Under Henry 1V,
was enacted whicl authori
without a writ; for

been canon-
f England, a law
zed sheriffs to burn heretics
this reason o estimate can be
formed of the number burned in that country. Burn-
ing was also the penalty of treason.
were thus punished, ung
about a hundred years
aholished,

Even women
er Enclish law; and it is only
ago that burning for treason was
Other modes of burning have |

in othgr parts of the world,
of the early Christ;

them to ]I__J;
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Nero smeared the bodies
ans with piteh, and. it is said, used
bt the streets of Rome, I Persia, the
fi II., known as the illumi-

punishment inventeq by Se
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nated body, consisted in piercing the body with num-
berless holes, in which burning wicks were inserted.
[n China a woman is eredited with the invention of
pao-lo, which was a tall metal tube, to the top of which
the victim was bound, with arms and legs encireling the
tube, and a fire kindled at the bottom was kept up until
his remains were reduced to ashes.

S0, too, there have been many ways of beheading
Inen sentenced to die. The Romans used a short sword
called the glaive, with which, no doubt, John the Bap-
tist was beheaded in prison. The method followed in
China and Japan is described as follows : —

The criminal is carried to the place of execution in a
bamboo cage, and by his side is a basket in which his
head will drop when removed. He is pinioned in a
very effective manner. The middle of a long thin rope
is passed across the back of his neck, and the ends
crossed on his chest and brought under the arms; they
are then twisted around the arms, the wrists are tied
together behind the back, and the ends are fastened to
the portion of the rope on his back. A slip of paper
containing lis name, crime and sentence is fixed to a
reed and fastened at the back of his head. On arriving
at the place of execution, the officials remove the paper
and take it to the i:l'(!Ritling mandarin, who writes on it
in red ink the warrant for execution. The paper is
then replaced, a rope loop is passed over the head of the
culprit, and the end given to an assistant, who draws
the head forward, so as to stretch the neck, while a
second assistant holds the body from behind, and in
4 moment the head is severed from the body. The in-
Strument is a sword made expressly for that purpose,
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_Iﬁ-i__a. a two-handed weapon, very heavy, and has a very
broad blade. The executioners pride themselves on
their dexterity in' its management. After the execu-
tion, the culprit’s head is taken away, and generally
hung up in a bamboo cage near the scene of the erime,
with a label bearing the name and the offence of the
eriminal.

Beheading was not practised in England before the
year 1035, Prisoners sentenced to lose their heads had
them taken off, in the Tower, upon a block, with an
axe. Macaulay, in commenting upon the blundering
and fragic execution of the Duke of Monmouth, 8ays : —

*Within four years the pavement of the changel was again dis-
turbed, and hard by the remains of Monmouth were lajd the re-
amaing of Jeffreys, In truth, there is no sadder spot on the earth
than that little cemetery., Death is there associated, not, as in
Westminster Abbey and St. Paul's, with genius and virtue, with
public veneration and imperishable renown: not, as in our hum-
blest churches and churchyarids, with everything that is most
endearing in social and domestic charities; but with whatever is
darkest in human nature and in hmman destiny, with the savage
triumph of implacable enemies, with the inconstancy, the ingrati-
tude, the cowardice of friends, with all the miseries of fallen
greatness and of blighted fame. Thither have been carried,
through successive ages, by the rude hands of jailers, without
one mourner following, the bleeding relics of men wlho had been
the ‘captains of armies, the leaders of parties, the oracles of
senates, and the ornaments of courts,

Thither was borne, before
the window where Jane Grey

Wwas praying, the mangled corpse
of Guilford Dudley. Edward Seymour, Duke of Somerset and
Protegtor of the Realm, reposes there by the brother whom he
murdered. There lias monldered the headless trunk of John
Fisher, Cardinal of Saint Vitalis, a man worthy to have lived in
a better age, and to have died in u hetter cause. There are laid
Johm Dudley, Duke of Northumberland, Lord High Admiral,
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1l Thomas Cromwell, Earl of Essex, Lord High Treasurer.

wnother Tssex, on whom nature and fortune had

their bounties Iin vain, and whom valor, grace,
] wvor; popula
irnominions doom. Not f
Thomas,
enth Harl of Arandel

applause, conducted to an early and

off sleep two chiefs of the great
th Dulke of Norfolk, and Philip,

Here and there, among the thick

v guf-

mnquiet and aspiring statesmen, lie more delic

Margaret of Salisbury, the last of the proud name of

net, and those two fair queens who perished by the jeal-

such was the dust with which the dust of

thetie as is this passage, it makes

no mention of Sir Thomas More, Sir Walter Raleigh,

Algernon Sidney, Archbishop Laud, and the unfortu-
nate Charles I.; names which, for one reason or another,

an some of those with ponderons

1ant historian has selected to adom

|:' 1

Beh 1 in France has been reduced to hish art. by
the adoption and use of the cuillotine, Iu its primitive
OT111 Is 18 a very aneient instrument of decapitation,
by which Manlius, the Roman, is said to have lost his
life. There are nmmerous medimeval engravings repre-

sentinge the exect

on of Manlius, one of which is by
Albert Diiver., Tt was called, in the criminal statutes
of the Nethenlands, in 1233, the Punke or Diele Jam
France, in the fifteenth century, la doloive ; in Italy,

nth, the mannaii. Beatrice Cenel was

ter this fashion. Jean d’Autun. the con-
her of Louis XII., relates that

m 1507, Demetrius Giustiniar

of Genoa, for sedition,

was condemmed to kueel upon the scaffold and lay his




For this reason, the Scotch gave it the name of the
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neck upon a block, when it was ciit in two by a falling
basenle, operated by a cord in the hand of the execu-
tioner, At Florence, Sept. 7, 1629, by a similar device,
Lorvenzo Zei had his head severed from his body. The
nature of the instrument is well indieated by the old
German name for it, the Jall-beil, or falling axe. Mar-
shal Montmorency of France was guillotined at Toulouse,
in 1652, The # gibbet of Halifax.” in use before and
during the Commonwealth, and last used in 1650, eon-
sisted of two parallel upright beams, and a {ransverse
beam, the latter heavily weighted with lead, and having
a sharp, eutting edge in the form of a chopping-knife
about a foot square, attached fo the lower
cross-beam was upheld at a height of about

a pulley ; when the rope was cut by the

sword, it fell upon the vietin's neck.

side s this
ten feet, hy
stroke of a
which was securely
held in place between them. Lord Morton, Regent of
Seotland, having seen it, was so taken with it. that he
introduced it at home, where; on the third of June,
1687, e was the first to test its efficacy in practice.
“Maiden.” It is preserved in the Antiquarian Museum
of Edinburgh,

The guillotine is so ealled after its reputed inventor,
Dr. Guillotin, who was, during the

French Revolution,
a member of the Assenbly.?

A motion offered by him
1 The cnrions reader interested in trifles may like to see the words
of & song which appeared in the

Aeles des Apdtres, a royalist journal,
i which the new word was

fitst used : —
GUILLOTIN,

MEDICIN POLITIQUE,

1 un bean iatin
Que pendre est inlinmain
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to abolish the immemorial distinetion in penalties for
he same offences committed by the arvistoeracy and

common people was agreed to, Dee. 1, 1789, four
months and a half after the overthrow of the Bastille.
Ou the 25th of September, 1791, in the penal code
hat day adopted, it was further provided that the

mode of exeeution should thenceforth be by be-

weading, a privilege which formerly ll=-|'1.'lill"'l to the

lgar eriminals having to put up with hanging.

ve of both these innovations was hmnane.

had alveady abolished preliminary torture.
The Assembly put an end to all torture, and to the

of estates, as well as to the !Jt':’ii'til'i‘ of

declaring the posterity of offenders infamous. Equally

It peu patriotique,
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|
humane was the intention of Dr. Guillotin in the in-
vention of a machine, still in use in France, by which
he designed to reduce the pain of death ¥ to a shiver,”
as, in his enthusiasm, he explained to his colleagues.
It is an instrument substantially like a pile-driver,
with grooved posts, between which a heavy axe falls

avith sufficient foree to eut off a human head. The

eriminal, tightly bound, is laid with his face down-
ward and his neck resting in a curved depression in the
block which receives the knife; the blade strikes him
from behind, and his head falls into a basket. It was
first tried nupon three cadavers conveyed from the hos-
pital to the prison at Bicétre, in Paris, for that purpose.
The son of Samson, the noterions executioner, said to
his father, at this preliminary trial, that it would in-
terfere with their business; to which the old man re-
sponded (with prophetic vision, alas!) that it would
make cutting heads off so easy, that the trade would
be brisker than ever. This was on the 17th of April,
1792; a week later, it was set up on the Place de
Gréve. Originally the blade was at right angles with
the upright standards between which it moved, but the
king suggested that it would work better, if set diago-
nally : and, nine months afterward, he benefited by his
own suggestion. The reception of the new invention
by the mercurial people of France was shocking in its
levity. 1t wasthe theme of numberless songs and jests.
Models of it were made in wood, in ivory, in silver, and
in gold, and sold as parlor ornaments and toys for chil-
dren. A somewhat fashionable elosing ceremony with
which to wind np a dinner in an aristocratic house was
for the noble hostess to produce a flgurante supposed to

=T =
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represent Danton, Robespierre, or Marat, and with a toy
euillotine eut off his head, when, instead of blood, a
tiny stream of erimson perfume flowed' from the neck,
iwh the ladies at the table hastened to dip their

lace handkerchiefs. The revolutionists, on the

, adopted it as a seal.

Haneine is another very ancient method of execution.
Haman, you remember, was hung on the eallows whiel
he erected for Mordecai. Constantine the Great prac-
tised it. In France the eriminal was conveyed to the

t seated in a eart, with his back to the horse, his

confessor at his side, and his executioner before or behind
him. In this order he was taken through the erowded
streets.  On arrival at the place of execution, he was
made to aseend a ladder leading up to the gallows; the
executioner preceded him, mounting backwards, 8o as to
assist the l.r',-;-._‘n'l'. The conlessor r'.‘lll}\'\'l'll, After he
had confessed him upon the scatfold, three ropes were at-
tached to the prisoner’s neck, two of them knotted, and

third intended to swing him off the ladder. The

fessor then descended to the ground, leaving the

standing on the ladder, and the executioner

upon the platform above him. The latter pushed
away the ladder with his foof, swung the prisoner off,
and then, horrible to relate, taking hold of the rope 1
order to steady himself, he jumped upon the prisoner
and kicked him to death. In England, however, the
under, and the man’s neck

cart was driven out fron
was broken by the fall. Executions in France are
public. In England the law now requires them to be
private; and in Newgate prison nof even the official

ed to certify the death see the con-

witnesses requ
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“tortions of the exp!ir_ing convict, whose body falls into
‘a serf‘fc of well, out of sight of all but the executioner
and the attending physician. When the physician an-
nounces that death has taken place, the witnesses come
forward, identify the corpse, and sign the necessary
attestation,

Drawing was a medimval punishment by which a man
was dragged to death by horses. Brunehilda is said to
have Deen executed in this manner,

When a prisoner was drawn and quartered, he was
attached fo a platform facing the sky, by two iron
bands, one around his cliest and arms, the other around
hig thighs. The weapon with which he had killed his
murdered victim was placed in his hand, which was
filled with sulplur, tied, and the sulphur fired, so that
his hand was burned off him.  Next, he was torn with
hooks upon the breast and legs, and a composition of
melted lead, rosin, wax, and sulphur poured into the
wounds.  After that, ropes fastened to whippletrees
were attached to his arms and legs, each rope secured
by two sailor-knots, and the horses attached to the
Whippletrees pulled him to pieces. A paling was

‘erected around the spot to keep off the eager, curious
erowd. The mangled remains were burned in a fire.
This mode of execution was reserved for offenders
guil_t}'_ of lese-majesty, One of the most terrible exe-
eutions upon rvecord was that of Damiens, a poor fool
“who attempted, it was said, to assassinate Louig XV.
He pierced his side slightly with a knife. The king
received the attack with courage. Damiens, when
‘questioned as to hig motive, said that he did not want
to kill Louis, but to give him g warning—to prick
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him a little, because he was a great tyrant, in order to
show him what might happen. All of the parliaments
of France were invited to make suggestions as to the
manner in which the assassin should be tortured. Tt
would torture the reader to quote the INANY Iecomen-
dations gravely submitted in response to this royal
request.  Pending a deeision, in order to prevent lis
escape, he was tied to an iron bed. The boot was
finally agreed to be the most terrible form of suffer-
ing, and he was subjected to it for an hour and &
half, then taken away to be drawn and quartered, but
his sinews were so tough, that he was drawn for an

o

hour, without avail, and a knife had to be used with
which to gquarter him, while still alive. A woman
who was looking on, seeing, from the balcony where she

stood, the frantic efforts of the horses to pull harder,
exclaimed, “ Oh, the poor horses!”

Breaking on the wheel, authorized by Franeis the
First in 1534, was really a way of pounding a man to
death. The wheel was in the form of a eross of Saint
Andrew, with four arms of equal length sloping slightly
toward the point of intersection, upon which the prisoner
was laid, with his face upward. Supports were nailed
to the arms of the cross, so as to come half way between
the shoulder and the elbow, the elbow and the wrist, the
hips and the knees, and the knees and the ankles. With
a heavy iron bar the upper and fore arms, the thighs
and shinbones, could each be broken into three Elif'l'!'h‘.
After being thus rudely disjointed, the body was bent
backward, until the head and heels met, when it was
attached to a wheel, with the hubs sawed off, which was

:I'.'l]_l'tl.“_\' revolved on a pi\'ut. until the sufferer was re-
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- lieved by death. John Calvin is sométimes reproached
with theological asperity for having burned Servetus af :
the stake, as if his religious opinions had prompted that '
inexcusable cruelty, instead of its being a custom of the
age in which Calvin lived. But, as an offset, it may be
mentioned that, less than a century and a half ago, Vol-
taire, who represenfs the opposite pole of religions
thought, in one of his private letters, expresses his
gratitude to God for the breaking of the priest Mala-
ereda upon the wheel, and in another the comfort which .
it was to him to hear that three Jesuits had been burned
alive at Lisbon. This form of punishment was known
in Greece, where it was applied to slaves. In Athens
it was proposed to break Phocion. This was really a l‘
form of beating to death, accomplished by the natives of
south Africa in a more primitive way, with clubs. By
the law of the Twelve Tables laesa majestus was pun-
dshed by flogging to death.

As to erucifixion, Darius is said to have erucified,
on one oceasion, two thousand Assyrians, and, upon
another, three thousand Babylonians at once. Regulus
was erucified, but not until he had been rolled down hill
ina barrel driven through from the outside with iron
spikes. On the cross his eyelids were removed, that his
eyes might be exposed continuously to the sun.

There are two modes of impaling, one by forcing a
stake or spear through the prisoner’s body and piuning
him to the ground, the other by forcing his body upon a
sharpened point. The latter is closely allied to cruei-
fixion. In Siam a stake is driven longitudinally through
the eriminal’s body, and the body is then elevated upon
thi% stake, which is firmly driven into the ground. Sus-
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pension on hooks has been practised in the West Indies

also, for abjuring the Mohammedan religion, in Algeria

I 17 Mil10
and 1 India,

ion, as deseribed in Homer's “ Odyssey,”

appears to have been by hanging. i

oparta it was
effectord l.l_‘. two executioners, who ;JI':HI'IE at the tr['jlrrb‘,itl‘.
ends of g rope which encireled the vietim’s neck. Ihf-
ferent modes of execution are looked upon as more or
less infamous in different countries: in Turkey the bow-
string is reserved for the nobility. In China, too,
strangulation is regarded as more honorable than de-
capitation. The Spanish garrote is a mode of strangu-
lation, no longer accomplished, as formerly, by ropes
and cords, but by enclosing the neck in an iron ring,
which can be tightened from behind by a screw, which
15 turned until the point of it pierces the spinal colwmnn,
Strangulation before burning was an act of mercy.

tion is mentioned in the Old Testa-

Death by suffoe
ment; Hazael the Syrian murdered Benhadad by dip-
ping a thiek eloth in water and spreading it over the

king’s face. Also in the Apoerypha, where it is said
that Antiochus Eupator put Menelans to death, at
Berea, “as the manner is in that place.” The Bereans
had built a tower fifty eubits high, full of ashes, which
could be stirred by some round instrument, possibly a
wheel, “hanging down on every side into the ashes.”
Into this ash-heap Menelaus was thrown, as a punish-
ment for sacrilege. Prisoners have also been suffocated
by smoke, especially that given off by burning sulphur.
Marshal Pelissier destroyed a force of Algerians who
had taken refuge in a cave by smoking them to death.

Drowning is, of course, a mode of suffocation. Jesus
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Ohrist possibly alludes to the legal punishment of drown-
ing’ in Matthew 18:6. The story of the drowning of
the Duke of Clarence-is thus quaintly told by Sir Thomas
More in “The Pitiful Life of King Edward the Fifth.”

“ George, Duke of Clarence, was a goodly and well-featured
prince, in all things fortunate, if either his own ambition had not
set him against his brother, or the envy of his enemies had not set
his brother against him; for were it by the Queen or the nobles of
her blood, which highly maligned the King's kindred (as women
commonly, not of malice, but of nature, hate such as their hus-
bands love), or were it a proud appetite of the Duke himself in-
tending to be King, at the leastwise, heinous treason was laid to
his charge, and finally, were lie in fault, or were he faultless, at-
tainted was he by Parliament, and judged to death; and there-
upon hastily drowned in a butt of Malmsey within the Tower of
London. Whose death King Edward (although he commanded
it); when he wist it was done, piteously he bewailed and sorrow-
fully repented it."

The manorial pits for drowning or half drowning
women, like the manorial gibbets for hanging men, were
highly prized prerogatives of the early English nobility.

Burying is the terrene equivalent of drowning. When
the Third Crusade started from Europe for the Holy
Land, certain rules for the government of its members
were adopted, and it was announced that their violation
would be punished, if at sea, by throwing the offender
mnto the water, but if on land, by interving him alive.
In Rome vestal virgins guilty of a breach of the vow of
chastity were thus buried.

Sefi, the eighth Shah of Persia, whose name is a
synonym for eruelty, believing that an unsuccessful at-
tempt had been made to poison him, buried forty of the
women of his seraglio, including hLis mother. Tacitus
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records the fact that lewd women were buried alive, by
the Gauls, in swamps. Jews were buried by Pepin of
France. In some parts of Germany, even since the be-
ning of the present century, this was the penalty for

infanticide,

[n 1347, two counterfeiters were boiled alive at Paris.
This penalty for counterfeiting was in foree in the six-
teenth century, The boiling was sometimes done in oil.
French law tolerated it until 1791, though it had long
fallen into practical disuse. Under Henry VIII,, of

land, poisoning was for ten years vegarded by law as

and it was punishable in this manner. The

Bishop of Rochester’s cook, a man named Rose, was
piblicly boiled at Smithfield. in 1630, for throwing poi-
son into the yeast-tub in the kitchen of the episcopal
palace. His oceupation may have suggested the mode of
his deatl.

wtoning, common among the ancient Hebrews, was, re-
garded by them as the most infamous of punishments,
and for this reason, apparently, it was denounced against
idolatry. The execution took place oufside of the camp
or city, and the witnesses were requived to throw the
first stone, but all the people took part in the ceremony.
Aschylus iwas condemned to suffer death by stoning for
having written a tragedy which was thought to be irrey-
érent, but the sentence was not executed. ,imung the
Romans this was a military punishment, Stoning was
forbidden by Constantine. A law of HEthelstan, in the
tenth century, preseribed it as the punishment of male
slaves for theft; the thief was stoned by eighty fellow-
slayes, and if any of them missed the mark three times,_
he was thrice whipped.
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Pressing to death was a mode of execution known to
the Carthaginians. The instrument of torture known as
the scavenger's daughter, in use in the Tower of Lon-
don, will be described below, under «Torture.” The
judgment of penance, referred to at the close of the last
chapter, was in these words : *That you be taken back to
the prison whence you came, to a low dungeon into
which no light can enter ; that you be laid on your back
on the bare floor, with a cloth around your loins, hut
elsewhere naked; that there be set upon your body a
weight of iron as great as you can hear — and greater ;
that you have no sustenance, save, on the first day three
morsels of the coarsest bread, on the second day three
dranglits of stagnant water from the pool nearest to the
prison door, on the third day again three morsels of
bread as before, and such bread and such water alter
nately from day to day until you die.”

Among the punishments mentioned in the Epistle to
the Hebrews is sawing asunder, or « dichotomy,” whicl
is the penalty for horse-stealing in Tartary, for poisoning
in Persia, and was formerly, with obvious hitness, in-
flicted for bigamy in Switzerland. The bodoverestu, pre-
seribed by Zoroaster, the Persian lawgiver, against in-
competent physicians and mothers who killed their off-
spring; was very similar to the Chinese penalty entitled
ling-chee or % cutting into a thousand pieces," while still
alive,

Compare with the horrible torture Just mentioned the
sentence pronounced, in the reien of Fdward the Second,
against the Eail of Carlisle, for high
award of the court is that you e
beheaded ; that your heart, and

treason: ¢ The

drawn, and haneed, and

bowels, and _entrails,
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whence came your traitorous thoughts, be torn out, and
burnt to ashes, and that the ashes be scattered to the
winds ; that your body be cut into four quarters, and that
one of them be hanged upon the Tower of Carlisle, an-
other upon the Tower of Newcastle, a third upon the
Bridge of York, and the fourth at Shrewsbury ; and that
your head be set upon London Bridge, for an examplé to
others that they may never presume to be guilty of such
treason as yours against their liege lord.”

Precipitation from a height, another of the punish-
ments forbidden by Constantine, was the form of death
inflicted upon Msop, the writer of fables. Pygmalion,
King of Tyre, visited it upon two priests guilty of hay-
ing caten the flesh of human sacrifices. In the history
of the Maccabees it is written that Jewish mothers, with
their infants in their arms, were thrown from the walls
of Jerusalem. The Tarpeian rock at Rome was a place
set apart for this mode of execution, chiefly practised
upon slaves guilty of theft.

The Carthaginian general, Hasdrubal, before throw-
ing his Roman prisoners from a rock, flayed them alive.
Excoriation is named as a penalty in the laws of Henry
the First of England. The general reader will observe
occasional references in historical and other works to the
ancient practice of nailing up human skins where they
could be seen by the public, and the minds of those pre-
disposed to crime be stricken with terror at the hideous
spectacle,

Deserters from the army are, since the invention of
fire-arms, usually shot to death. The faet is perhaps not
generally known that, in some at least of the Western
ferritories, convicts sentenced to endure capital punish-




ggmn their choice whether they will he hung
of. The author was shown, in a territorial prison,
on of the convict against the wall, and the spot
~ where the tent is pitched in which the armed guards
- are concealed; to one or more of them are given
guns loaded with blank cartridges. The spot where
the Paris communists shot Archbishop Darboy, witlin
~ prison walls, is shown to visitors, and exeites much

. inferest; the marks made by the bullets arve still visi-
~ ble. The ancient equivalent form of death was by
piercing the victims with javelins, which was also a
military punishment. p

Prisoners have sometimes been starved to death,
either by withholding from them all food, or by feed-
ing‘-_‘-them on bread and water, or other provisions known
0 be inadequate to sustain life. G

‘The Athenians forced Socrates, Phocion, and many
others, to drink a poisonous decoction, and so to end

their own lives. Years atterwards, statues were erected
~ to both these heroes; and the remains of Phocion were

- . fxmugh_t back from Megara and interred in Athens, at* :
~ the expense of the publie treasury. '
-§ Somewhat similar was the ancient Moslem punish-
~ ment for wine-drinking, namely, pouring melted lead

2 down the offender’s throat. -

Daniel was thrown, by Darius the Mede, into a den
~of lions. Tn Siam prisoners are sometimes thrown to
. (erocodiles. The Roman arena was the pl

tyrdom of thousands of the early Christiz
e - mains of Roman amphitheatres may still be traced in
' & a6 Britain, In China faithless wives are given to

phants to be by them trampled under foot. This

ace of* mar-
ms: the re-




INTIMIDATION AND TORTURE. 69

was the mode of punishment of deserters adopted by
Hamilear, the Carthaginian general,

Criminals have also been thrown into dens of ser-
pents, or tied down in forests where it was certain
that they would be bitten by serpeuts. The Roman
penalty for parricide at one time consisted in sewing
up the rebellious child in a leather sack, together with a
live serpent, a cock, and a goat, and throwing the sack
and its contents into the sea.

Plutarch, in his memoir of Artaxerxes, describes one
of the most terrible of all recorded punishments, which
was inflicted upon Mithridates, by order of the Persian
monarch, for boasting, when overcome with wine, that
he, and not Artaxerxes, had in truth slain the mighty
Uyrus., He was encased in a coflinlike box, from
which his head, hands, and feet protruded, through
holes made for that purpose; he was fed with milk
and honey, which he was forced to take, and his face
was smeared with the same mixture; he was exposed
to the sun, and in this state he remained for seventeen
days, until he had been devoured alive by insects and
vermin, which swarmed about him and bred within
lim,

Barbarous as are these tales of cruelty and hatred,
was the blowing of the sepoys from the mouths of
British cannon in India any less shocking ?

Many travellers have seen, in the torture chamber
at Nuremberg, the figure of a woman constructed in
such & manner as to embrace a vietim thrust into her
arms, and pierce him to death with knives. A similar
instrument was invented by Nabis, a Spartan tyrant,
who named it the Apega, after his wife.



SECONDARY PUNISHMENTS.

Mutilation of the body is an ancient penalty known to
the Egyptians, who cut oub the tongues of those who be-
trayed the secrets of the state, and cut off the hands of
forgers and counterfeiters, with an apparent purpose in
'v'both cases to make the punishment fit the ¢rime, and, at
the same time, effectually to prevent its repetition; the
Egyptian penalty for rape was of a similar nature. When
Judah and Simeon cut off the thumbs and great toes of
Adoni-bezek, he said, « Threescore and ten kings, having
their thumbs and their great toes cut off, gathered their
‘meat under my table: as I have done, so God hath re-
quited me.” The Philistines, before setting Samson to
grind in the prison, put out his eyes. Mutilation was com-
mon among the Persians. Eight hundred Greek captives
presented themselves before the vietorious Alexander,
‘with a petition that he would avenge their WIongs :
some of them had lost their hands, others their feet,
others their noses and their ears; their faces had then
been marked with hot irons, and in that pitiful condi-
tion they had been delivered to the scorn of the Persian
people. The Emperor Constantine forbade this practice,
characterizing it as one of “ the cruelties of the ruthless
‘barbarians,” A law of Canute, the Danish king of

~ England, evidently designed to provide a humane sub-
sbitute for capital punishment, ordained : ¢ Let his [the
‘offender’s] hands be cut off, or his feet, or both, accord-
Jng as the deed may be. And if he have wrought yet
greater wrong, then let his eyes be put out and his nose
‘and his ears and his upper lip be cut off, or let him be
‘scalped, whichever of these shall counsel those whose
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duty it is to counsel thereupon, so that punishment be
inflicted, and also the soul preserved.” Mr. Pike says
that William the Conqueror or his couneil “enunciated
the prineiple that malefactors so debased as those of
England should not suffer death, because it was better
that they should, as eripples, serve for a warning to the
ill-disposed,” but that the Synod of London, in 1075,
under Lanfranc, the wise and gentle Italian archbishop
of Canterbury, expressed disapproval of this maxim.
Under Henry L, ¢ the chief moneyers throughout the
whole of England were convicted of making pence
in which there was base metal illegally alloyed with
the silver. By the king’s command they were all
brought to Winchester, and there suffered in one day
the loss of their right hands and of their manhood.”
The spectacle of maimed offenders at large did not have
the deterrent effect expected of it; on the contrary, it
provoked imitation. “The hrutalmnw effect which it
had upon the whole population can hardly be concewed,
in this modern age of refinement. In the midst of the
general lawlessness every man was, when he had the
power, a law unto himself, and inflicted upon his enemy
the punishment which the law of the land destined for
the evil doer. Maiming, that is to say, depriving a
human being of a member, was consequently one of the
commonest of offences — for which the law provided a
wholly inadequate remedy in the appeal of mayhem.”
Mayhem was a simple trespass until the reign of Henry
IV., who “assented to a statute which, for the first
time, declared that it was a felony to cut out the
tongue or put out the eyes of the king’s subjects, of
malice aforethought. It was not, for many a generation
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R L ﬁﬁt@m@r&ﬁ,.'afjfglﬁhy to slit the nose, to cut off the nose

- .

or lip, or to cut off or disable any of the limbs.” Not
until the passage of the « Coventry Act” in the reign of
Chavles I, was all mayhem made felonious. Mr. Pike,
from whom the foregoing quotations are taken, gives
the following highly pietorial description of the cere-
monial attending the loss of the right hand, under Henry

**For merely striking, so as to shed blood, the loss of the right
hand was tlie penalty, as it had been for many erimes hefore the
Conquest. The offender, as in cases of murder in the court, was
t:i:led ‘before the Lord Great Master, or the Lord Steward of the
Houséhold, and when found guilty,
remarkable and carefully devised ceremony. He was brought in
| 'Eyj the Marshal, and every stage of the proceedings was under the
‘direction of some member of the royal houschold. The first
‘whose services were required was the Serjeant of the Wooilyard,
who brought in a block and cord, and bound the condemned
‘hand in a convenient position. The Master Cook was there with
‘a dressing knife, which he handed to the Serjeant of the Larder,
firho---adjusmd it and held it ‘till execution was done.” The
Serjeant of the Poultry was close by with a coek, which was to
have its head eut off on the block by the knife used for the ampit-
tation of the hand, and the body of which was afterwards to
betsed to * wrap about the stump.”  The Yeowman of the Senl-
lery stood near, watehing a fire of coals, and the Serjeant Farvier
at his elbow to deliver the searing-irons to the surgeon. The
Ohief Surgeon seared the stumnp, and the Groom of the Saleery
held vinegar and eold water; 1o be used, perhaps if the palient
should faint., The Serjeant of the Ewry and the Yeoman of the
i _Ghanﬂry attended with bagin, ¢loths, and towels for the surgeon's

Cuse.  After the hand had been struck off and the stump seared,
the Serjeant of tlie Pantry offered bread, and the Serjeant of the

Cellar offered a pot of red Wine, of which the sufferer was to par
take with what appetite he might,™

suffered according to a most

The following account of the case of William Prynne,
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a barrister of Lincoln's Inn, in the time of Charles I.,
is borrowed from Hallam : —

* Prynne, a lawyer of nncommon erudition, and a zealous puri-
tan, hat printed a bulky volume, called * Histriomastix,” full of
invectives against the theatre, which he sustained by a profusion
of learning.  In the course of this he adverted to the appearance
of courtesans on the Roman stage, and by a satirical reference
in his index (women actors notorious whores), seemed to range
all female actors in this class. The Queen, unfortunately, six
weels after the publication of Prynne’s book, had performed a
part in a mask at Court. Prynne was already obnoxious, and
the Star Chamber adjndged him to stand twice in the pillory,
to be branded in the forehead, to lose both his ears, to pay a fine
of £5,000, and to suffer perpetual imprisonment.™

Timothy Penredd, who was in 1570 convicted of
counterfeiting the seal of the court of Queen’s Bench,
and forging writs of arrest, was sentenced fo be placed
in the pillory in Cheapside, on two successive market-
days, with one ear nailed each day to the post, in such
a manner that he would have to tear it off to get away.?

Louis XV. of France placarded the camp at Com-
piegne in 1765 with the announcement, that any soldier

1 Jmnes Howell, in his “Familiar Letters,” written in the first
half of the seventeenth century, relates an aneedote which well il-
Instrates the genaral fear of this form of mutilution. He says: “As
L remember, some years sinee there was a very abusive satire in verse
brought to ofir King ; and, as the passages were a reading before him,
he often said, * That if there were no more men in England, the
rogne shionld hang for it.' At last, being come to the conclusion,
wlhich was (after all his railing), —

¢ Now God preserve the King, the Queen, the peers,
And grant the Author long may wear his ears ;’
this pleased his Majesty so well, that he broke into a laughter, and
said, * By my soul, so thou shalt, for me. Thou art a bitter, but thou
art o witty knave!’
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who should blaspheme the name of God, the Virgin,
or any of the saints, should have his tongue pierced
with a het iron.

Another form of disgraceful marking was by brand-
ing. In Athens, slaves were branded with the names
of their masters; soldiers, with those of their generals,
The Athenians branded their prisoners of war. In the
war with Samos, the Samians, having gained a victory,
retaliated by branding their captive adversaries with
an owl, the bird sacred to Minerva, with the efficy of
which the coins of Afhens were stamped. Under
Roman law the brand was placed upon the forehead ;
buti Constantine, who was a humane ruler, and intro-
duced many reforms in criminal jurisprudence, ordained
that it should be upon the hand or leg, in order that
it might be less conspicuous. In France, the shoulder
was the spot selected. The ancient brand was the Sewr
de-lis, the royal emblem ; but afterward it was the initial
of the erime committed, as <V ** for voleur (thief). That
the mark made by the branding-iron might be plainer
and more permanent, the skin was first scraped, so as
to insure the burning of the blood which collected on
the surface of the wound, The English brutality in
this, as in many other forms of punishment,
in the treatment of the Patarines, a heretical sect of the
twelfth century, whose foreheads were

is shown

seared with a
hot iron. They were publicl y whipped, and every Eng-

lishman was forbidden to give them food op shelter,

s0 that they perished of cold and hunger. Under
Edward V1. it was ordefed

that vagabonds should be
branded «V.”

A vagabond thus marked was to be ad-

Judged the slave, for two Years, of any one who would
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take him. If he ran away, he was to be branded “«82
and adjudged a slave for life; if he ran away again,
he was to be hanged. If no one would take him, he
was to be branded *V?* upon the breast, and sent to his
native place, there to be eompelled to labor upon the
highways, or at other public work, or as a common slave
from man to man. If he misrepresented the place of his
birth, he was to be branded in the face. Brawlers in
churchyards were branded «F* on the cheek: During
several generations, persons who had taken benefit of
clergy were burned on the brawn of the thumb with the
dnitial of the offence with which they were charged,
in order that they might not plead clergy a second time ;
but in 1698 such persons were, by a new statute (which
was repealed eight years later) directed to be burned
in the left cheel. Persons having in possession filings.
or clippings of current coin were branded “R ? on the
right cheek.  Branding was abolished in England under
George T11L

Flogging was authorized by the Mosaic code. “The
judge shall cause him to lie down, and to be beaten be-
fore his face, according to his fault, by a certain number.
Forty stripes he may give him, and not excoed ; lest if
he should exceed, and beat him above these with many
stripes, then thy brother should seem vile unto thee.”
Under Roman law, a freeman could not be beaten with
stripes; yet! flogging was authorized as a punishment
for aggravated theft ; but the thief had first to be de-
clared servus penae,— the slave of the penalty. Paul’s
indignant protest, ¢ They have beaten us openly, un-
condemned, being Romans,” will here recur to many
readers. © This was also a punishment under Anglo-
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Saxon law. Petty thieves were flogged in the reign of
George 1IL.; men in public, women in private. Whip-
ping for common law misdemeanors has never been for-
mally abolished, though it is not administered where it
18 not anthorized by statute. The lash is now regarded
less as a refributive penalty than as a means of enfor-
eing discipline. Some persons have confidence in its
deterrent influence, approve of the retention of the whip-
ping-post in Delaware, and advocate the enactment of
laws reviving it elsewhere for certain offences, especially
for wife-beating. As fo this point, the following observa-
tions of Mr. Pike are well worthy of consideration : —

* There is, no doubt, a dramatic fitness in punishing the de-
liberate infliction of bodily pain by the deliberate infliction of
bodily pain in return.  And if the maxim * An eye for an eye and
a tooth for a tooth’ isa proper guide for lawgivers in a Christian
country in the nineteenth century, there remains nothing more
to be said, except that the *cat’ is, in many cases, too merciful
an instrument. If, however, the object of punishment is not
vengeance, but the prevention of breaches of the law, it seems
useless, so far as example is concerned, to flog a prisoner within
the prison walls, The whole power of such a deterrent as flog-
ging (if it is to be regarded as a general deterrent) must be in
the vividness with which it ean be presented to the imagination
of persons who have a tendency to commit, but who have not veb
committed, the offences for which flogging may be legally in-
flicted. But the most ready manner of bringing it home to the
mind of the populace is by exhibiting it in publie, which, as has
already been shown, has the vgry opposite effect from that which
is desired. The fuct that the lash has been administered to a
conviet is now and again brought to the knowledge of the publie
by the press, and sometimes with the aid of illustrations. DBut the
Impressions made, so to speak, by such exhibition at second-hand,
cannot be so forcible as that made by the old form of exhibition
at first-hand; and in proportion as it becomes effectual at all, it
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must be attended by the effects which arve produced by all brutal
-punishments inflictéd coram populp. It is far from an agreeable
task to wateh the face and figure of the flogeer as he executes
the sentence; and few would deny that the moral effect upon him
must be as great as upon the eriminal, whom it is his duty to
whip, The state, when it sanctions the use of the lash, causes a
human being to do just such an act of violence as it desires to
check; it must either recognize the use of the ‘eat’ as an art of
whicl it is prepared to employ the professors, or it must, on each
particular occasion, offer a reward to some one to come into
prison and commit a violent assault. Tt follows, therefore,
that even if every criminal who is flogged is deterred from re-
peating his offence, e gain, small as it is, has been purchased
at a very high price — indeed, at the expense of consistency.”
The knut and the bastinado are savage forms of flog-
ging, The kuut in Russia has been abolished, hut its
place has been taken by the plet, a sort of heavy eat.
The status of a prisoner is in many respects analogous
to that of a slave. War may be carried on in the open
field, i ef armis, or it may be reduced to a purely legal
contest in the courts. In either case the vanquished
party has to bear the costs and the consequences. From
the condition of a prisoner of war to that of a slave is
but a step; why should the condition of a conviet be
“exempt from the liabilities incident to a captive in bat-
tle ? The conqueror can dispose of the conquered at
his pleasure.! Compulsory labor is therefore a natural
sequel of the condition of servitude, whether military
or penal. The Israelites in Egypt were neither con-
victs nor ecaptives, yet Pharaoh sef them to making
brick under cruel taskmasters. To be sent to the mines
was the severest of Bgypt an penalties, except that of
death. Mines and quarries were worked by convicts in
Greece and in Rome, The conquered Lesbians were

naE % i
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compelled to dig deep ditehes around the walls of
Samos. BSabacos substituted for the penalty of deatl,
compulsory labor for life. Sesostris made prisoners of
war dig canals and haul stones for the eonstruction of
the temples. Prisoners of war were by the Athenians
compelled to serve as rowers in vessels of war. This is
perhaps the first indication in history of the use of the
galleys for punishment, which in the Middle Ages was
s0 common, that countries without seacoast of their own
sold prisoners to countries which had. Venice was
naturally a principal buyer in this unique slave-market.
Maria Theresa, that noble woman who put an end fo so
many -of the barbarities prevalent before her day, has
the honor of having, in 1762, forbidden this practice
also. A modified form of slavery survives wherever
prison labor is sold to private persons for their pecu-
niary profit.

Interdietion and civic degradation are other incidents
of the loss of personal liberty. In modern times and
in eivilized nations they go no farther than the tem-
porary or permanent denial to a conviet of his proper
rank, or of the right to vote, to hold office, to serve on
a jliu'}', to carry arms, and (in France) to wear a decora-
tion, or be employed as a teacher. But, as in the case
of the Patarines cited above, the denial might extend to
rights essential to the preservation of life. In the early
history of Rome, a citizen might be interdicted the use
of fire and water. The purpose of this was to compel
him to exile himself, since he could not legally be ban-
ished. Draco, the Athenian lawgiver, excluded murder-
érs from the temples, the games, from public banquets
and assemblies. The bills of attainder for treason with
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which the records of the English Parliament are stained
(of which there was probably not one which was not the
offspring of partisan hatred) worked corraption of blood,
the effect of which was that descent could not be traced
through the person whose blood was corrupted ; and thus
the inmocent offspring of men guilty of none but politi-
eal erimes were deprived of the hereditary right to their
ancestral estates. Attainder and corruption of blood
followed sentence of death in all cases of treason or
felony. But Parliament could try alleged offenders in
their absence, and condemn them upon any evidence
which they ehose to aceept as sufficient. The great Ack
of Attainder passed by the Irish Commons, to which
James II. attached his signature, contained between two
and three thousand names, at the top of which was half
the peerage of Ireland. Macaulay says of it, that « Any
ember who wished to rid himself of a creditor, a rival,

a private enemy, gave in the name to the clerk at the

o

table, and it was generally inserted without discussion.”
Even dead men were attainted; Oliver Cromwell, for
instance. Parliament resolved, under Charles I., in
1660, that “the carcasses of Oliver Cromwell, Ireton,
Bradshaw, and Pride should be taken up, drawn on a
hurdle to Tyburn, and there hanged up in their coffing
for some time, and after that buried under the gallows.”?

The confiscation of estates was not merely an aet of
manifest injustice to heirs, living and yet unborn, but
an. obvious inducement to judicial murder. Men ac-
cused and convicted of treason, by their rivals for royal
favor, were robbed of their property for the enrich-
ment of their political enemies. The same result was
reached by the heavy fines imposed by the Star Cham-




- birds of prey, with keen eyes and bended talons, eager
- to supply for a moment, by some wretel's ruin, the
- eraving emptiness of the exchequer. ? He further ob-
‘serves that «The strong interest of the cowrt in these
ﬁnas must not only have had a tendency to aggravate
- - the punishment, but to induce sentences of condemna-
- tion on inadequate proof.” Under the fendal system,
- escheats to the crown constituted a large portion of the
~ . revenues of the Norman kings of England. Whatever
. else may be said of feudalism, it was a gigantic scheme
of extortion in return for very imperfect protection, by
which the powerful and the rapacious built up their for-
tunes at the expense of their dependants; and the king
was the chief extortioner, against whose demands not
‘even the grand seigneurs could protect themselves, Thus
“the system contained within itself the providential seed
of its own destruction. The rapacious of our time rob
H fiihgir vietims by other methods, but their ultimate
e ‘overthrow is probably involved in the very andacity of
~ the means hy which their temporary power to despoil
their fellowmen has been attained,
b Closely conmected with civie degradation were the
~ insults heaped upon offenders, in their public exposire
both before and after death. The pillory and the stocks
are the forms of exposure best known to us, and need |
no deseription. The continental equivalent for them
svas the carcan, a ring closed by a lock, by means of
which a eriminal was attached by the neck to a chain,
and so fastened to a post. This is the Latin echo of an
‘anecient Persian device ; namely, an acute triangle, in the

SRS S e ——

P T S Ry S




INTIMIDATION AND TORTURE, 81

narrow angle of which the prisoner’s neck was confined,
while his hands were extended and attached to the op-
posite side ; in this position he could walk about. The
special objection to the pillory and the earcan was that
the populace had the right to pelt vietims thus exposed
with decayed eggs and fruit, which was unpleasant, and
vith stones, which was dangerous. The carcan was
abolished in France in 1832, and the pillory in ‘England
in 1837,

The Spanish mantle (of which there is an engraving
in John Howard’s book) was a ecask, with *holes cut
through the sides for the prisoner’s arms, and through
the top for his head ; he wore it like a coat, and in this
ridiculous costume was marched around the town at a
cart’s tail. Secolds were formerly ducked in a pond by
means of a ducking-stool, of which there were various
patterns, the essential thing being a seat, to which the
Woman was strapped, at the end of a long lever operated
from the bank, to the rude delight of the spectators.

I'In “The Little Manx Nation,” by Hall Caine, a tale is told of
Bishop Thomas Wilson, * half angel, only half man, the serenest of
saiuts and yet ‘almost the hitterest of tyrants.”  Katherine Kinrade
Was a poor ruin of a woman, who, being mentally defective, gave
birth in suceession to three illegitimate children, For the first, the
3ishop made her do penance in a white sheet at the church doors,
For the second, he committed her for twenty-one days to his prison at
the Peel. * Ttisa crypt of the cathedral church. Yon enter it by a
little door in the choir, leading to a tortuous flight of steep steps going
down. It is a chamber cut out of the rock of the little island. dark,
damp, and noisome. A small aperture lets in the light, as well as
the sound of the sen heating on the rocks below. The roof, if you
could see it in the gloom, is groined and ribbed, and above it is the
mounld of many graves, for in the old days bodies were buried in
the choir.” The third time. he ordered her to be dragged through
the sea by a rope tied to the stern of a boat. ** After undergoing the
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They were also forced to wear the brank, which was a
cage-like helmet or mask of iron, with a triangular piece
~enfering the mouth and pressing upon the tongue, as a
~ delicate reminder of the proper use of that unruly mem-
b ber. In the Middle Ages a favorite punishment for
adulteresses was to scourge them naked throngh the
streets. There were many ways of exposing the dead
to derision. Sometimes their bodies were thrown into
the streets to be devoured by dogs. Offener their
heads were elevated upon poles. The head of the un-
fortunate Princess of Lamballe, the favorite of Marie
Antoinette, was carried by a mob about the streets of
Paris, placed on the counter of a cabaret, where wine
e was poured down the throat, and the Queen was loudly

punishment the miserable sonl was apparently penitent, * according
. to her capacity;’ took the communion, and was * received: into the
L { peace of the church.” Poor hmman rain, defaced image of & woman,

begrimed and buried soul, unchaste, misshapen, incorrigible, no
' B *juice of God's distilling ' ever * dropped into the core of her life;' to
g such punishment was she doomed by the tribunal of that saintly
L man, Bishop Thomas Wilson! She has met him at another tribunal
g sinee then; not where she has cronched hefore him, but where she
W has stood by Lis side. She lus carried her necount against him to
Him before whom the proudest are as chuff.

“Ur I “ None spake, when Wilson stood before
- - The Throne;
And He that sat thereon
i o Spake not; and all the presence-loor :
i1 Burnt deep with blushes, and the angels east
Their faces downwards, — Then, at last,
- Awe-stricken, lie was ware
How on the emerald stair
A woman sat divinely elothed in white,
And at her knees four cherubs bright
That Inisgl
Their heads within her lap. Then, trembling, he essayed
To speak —# Christ’s mother, pity me!*
Then answered she,
‘8ir, I am Katherine Kinrade,' "
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called to the window of her cell in the Temple to gaze
with horror upon the bloody spectacle, but was humanely
prevented from responding to the call, ixposure in
chains after death was once common. Bunyan saw,
in his dream, Simple, Sloth, and Presumption ¢ hanged
up in irons a little way off on the other side.” These
irons were frames rudely corresponding to the shape
of the body, so contrived as to hold it until decompo-
sition was complete, and only the skeleton remained
bleaching in the sun.! The last man to hang in Eng-

! The following deseription of chains still preserved at Rye,
England, is borrowed from Nofes and Queries, (sixth series, v. 8, p.
183 “To begin at the top, we have a swivel loop. This is obviously
for giving a rotatory as well as a swinging motion to the eareass.
This swivel is fixed into a frame formed of two pieces of hoopr ivon
bant.over, like the wooden frame of a funeral garland, and of suffi-
cient depth to reach from the top of & manw’s head to his shoulders;
the four ends are then riveted into a band enecireling his neck, At
opposite sides coarse chains are riveted on to the neck band and
fescend on either side, with fonr links, to about the middle of the
chest. A second and much larger band is then passed through the
fifth link and riveted in front. Then come three more links in
the same continnons chains, and a third band, which, passing through
a fourth link, is similarly riveted in front. The chains continue with
three more links, & band is passed throngh a fourth and final link,
and, being riveted in front like the others, nearly completes the
framework for the body. At the hack a strip of iron starts from the
neck band aud, bifureating above the shoulders, descends in parallel
lines; it is successively riveted to the three body bands, and being
again united into a single strip, ends in a loop immediately below the
battom hoop. Thus the body framing is rendered rigid and complete.
Suspended by @ chain from the loop behind, and from the lowest
band in front, ave separate frames for the legs, consisting of cireunlar
bands of different sizes for the knees and ankles, connected by vertical
side strips riveted to thein. These leg frames are so arranged, with
extra length in the side pieces, that they can be taken up or let down,
according tohe length of the legs of a body within the chains. It
shoull also be noted that the body bands are punched with holes,
like & leather strap, s0 that they can be tightened or let out, according
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orbidden. N smgula.r ta.le is related by Pluta.rch of
baneﬁcm.l effect. of exposme in Ioma., where an epi-

those who penshed by their own hand to be hung
naked on the public gallows ; the fear of infamy proved
stronger than the fear of death. -
- It remains only to mention exile, which is essentially
;a_.'z_x_:_altemative for the death sentence, and has the same
effect, so far as the community which desires to rid
itself of a culprit is in question. Banishment may,
however, be temporary or for life, It may also be
compulsery, or, by a legal fiction, it may be volunfary,
the eriminal being liable to execution if he remains at
home. It was by this subterfuge that transportation

- was instituted, as we shall see in a subsequent chapter.
Transportation always involves the dilemma that the

- persons exiled are either good or bad citizens; if good,
- _they are a loss to their native country; but if bad, that

0 the size requived. This seems to indicate that the same chains
‘were used over and over again, but that it was necessary, for other

- reasous, that the chains shonld fit.”

Another corvespondent of the same periodical thinks that the first
‘instance of an execnted person hanging in chains must have been in
13681, and he quotes Sir H. Chauncey’s “ Hist. Antig. of Hertford-
L shh'a‘ Y Smm after the King came to E: lsthamblf d torecreate himself

- were takeu dnwn fm:n the Gullxm (] mul remov cd a great way from
li"_‘r:l'l_e'sai;ie.; this so incmm‘.d the Kh}g, that he sent a writ, tested the

g them upou sight \‘.heren[ to c*mqe chainsg to be made, mld to hang
_p Bmlie-l in t'ni-m upnn the same Gallowes, Ll:eu, to remain so 1nng
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country has no right to impose the burden of 'b‘liens" 3
presence upon an unwilling community. Every com-
munity is unwilling, which has reached a stage of de» )
velopment at which it is self-sustaining without conviet
labor. The Romans divided banishment into deporta-
tion and velegation; deportation was exile to a place
specified, from which the banished were not allowed to
depart; but ré]egation was simple exile, and did not in-
volve loss of eitizenship. A form of banishment called
ostracism (from the Gireek word for a shell, because &
shells were used for balloting) existed at Atheus, to
which Avistides, Aleibiades, Themistocles, Xenophon,
Thueydides, and Demosthenes were subjected. It was
inflicted by popular suffrage at a special election, at
which not less than six thousand votes must be cast,
of which a majority must be in favor of the exile of
the candidate from Athens for a period of ten years. a
Ostracism did not involve the confiscation of the exile's
estate, as the ordinary form of banishment did. R

Outlawry may also be regarded as a sub-variety of
exile.

The mind dlshkes to dwel] upon acts of nolenca, such

nature at its worst. It is necessary, howeve_r, to know

from what we have been delivered, in order to appre-
clate what we enjoy; and what has been tried and
failed, in order to realize the folly of repeating useless
experiments. It may seem to the young and inexperi- =
‘enced reader that human nature has changed and is no. d .
'10n.gar wha.t it was, when these outrages were pezpe-
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testify, or the residents upon or near the theatre of the
conflict, if they chose to do so. And yet the self-
restraint of both the great armies therein engaged is the
pride of every American, one of the wonders of his-
tOl'y; and a tribute to the ethical influence of democratic
mstitutions. Our social and political velations have
changed, and therein is the secret of the growth of a
humane and brotherly feeling among men, which is
reflected in our laws and in their administration. The
great lesson fo be derived from the contemplation of
the past is the obligation to vigilance and exertion, in
order that what has been won at such fearful cost may
not, at the dictation of civil or ecclesiastical tyrvants, be
wrested from our grasp.

Among the vietories to which allusion is here made
must be accounted the inclusion in the French Declara-
tion of Rights (1789), of the statement that “the right
to punish is limited by the law of necessity ;" also the
deeclaration by the Revolutionary Assembly in 1791,
that * penalties should be proportioned to the crimes
for which they are inflicted, and that they are intended,
not merely to punish, but to reform the culprit.” That
Assembly relegated to oblivien the antiquated notion
that imprisonment was merely a preventive measure,
by which the prisoner was to be securely held until he
could be suitably punished; and it substituted for it the
prineiple that imprisonment, in varying forms and de-
grees, is itself a penalty of erime?! It therefore dis-

1% The Ordinance of Louis XTV., August, 1670, is the Intest erimi-
nal code prior to the Revolution of 1789. The only penalties then
permitted (and which are mentioned in the Ordinance) were:
(1) Death; (2) torture; (3) the galleys for life, or for a term of years;
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pensed with all the corporal punishments which tle
Monarchy had cherished and so fearfully abused.
Credit must also be given it for having been the first
governmental body to recognize police surveillance with-
out imprisonment, as an adequate remedy, in many cases,
for social disorder.

TORTURE,

The real use of torture was not to punish a eriminal,
though it was sometimes employed for that purpose.
(The Julian law, for instance, prescribed it for lese-
majesty). It was intended, first, to extort from a per-
son accused a confession of guilt, and second, to force
him to disclose the names of his accomplices. It was

(4) Lanishment for life, or for a specified term; (5) flogging; (6) the
amende honorable; (T) reprimand. Besides these principal peualties
there were others which were accessory, snch as branding, the cars
ean, the pillory, dragging in the mud, and confiseation ; also lighter
punishments, like fines, ete. But nowhere iz imprisonment men-
tioned in the light of o punishment; never was it so inflicted. The
prison was simply a place where the accused was held for trial, and
convicts were held until the execution of sentence, The Constituent
Assembly adopted imprisonment as the principal, thongh not the sole,
Lasis of the eriminal code. It made of this form of punishment, which
was never to be for life, a new featare in eriminal jurisprudence, Tt
ereated the penitentiary system in France; that is, a system founded
upon the amendment and rehabilitation of the prizoner. In the pen-
alty of lu géne (absolute solitude), authorized by the 14th section of the
Code, may be seen the germ of * solitary confinement® practised,
Liter, at Philadelphia. The National Convention made but slight
changes in the Code. The Empire, however, overthrew it bodily, by
re-establishing imprisonment for life, confiscation, and branding, and
by veplacing la géne by relegation or exile. The Code of 1810, never-
theless, contains a more advanced provision than does the Code of
1791, in giving 1o judges discretionary power to determine the dura-
tion of sentence within minimum and maximum limits. Tt also con-
tains a provision for the surveillance of discharged conviots, which did
not oceur to the Assembly or the Convention.” — Moreau-Uhristophe.



an incident in judicial procedure. The theory of ifs
“advocates was that the knowledge of one’s own guilt is
~ guilty knowledge, and to compel him to give it up was
only an act of justice; while any evidence which he
ht have in his possession tonching the misdeeds of

~ others was the property of the state, which it had the
right to recover by any and all means at its command,
This is indicated by the Latin word for torture, queaestio ;
and even the English word in its etymological deriva-
tion. suggests the same thought— torture is the twist-
& mg (torsion) from its subject of his guilty secrets.
Traces of this theory survive in the French practice

of interrogation of the aceused by the judge. English
law is more humane, since it admits the right of the
aceused to refuse to answer questions which tend to

his incrimination; but there is reason to believe that

what the courts are forhidden to do, the police, espe-

- cially the detective branch of it, does not seruple to

. attempt, in the United States, without warrant of law.

- Like flogging and other corporal chastisements, tor-

ture was originally applicable exclusively to slaves. A

e had no rights superior to those of a military cap-

tive. Parrhasius, when about to paint his pieture of
“Prometheus Bound,” purchased a captive, whom he sul-

jected to forture, in order that he might the better serve

- as a model, by his eontortions and facial expression. A
& story is told of a Roman noble, whose lampreys were
.~ greatly praised at a dinner.given by him; he explained
~ that they had been fed on the flesh of slaves, killed and

l‘ Ll ,ﬁ_E_'x_r_uwn into the water for that purpose. The testimony
& of a slave was valueless in Rome and in Athens, unless
= r: extracted from him by torture. Paul escaped scourging,

e

B
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o make him confess his erimes, at the hands of the chief
I captain in Jerusalem, only heeause he could substantiate
lis elaim to be a freeborn Roman citizen.

Torture is an institution at least as old as Egypt. A
passage in the book of Esther makes it probable that it
Wwas in use in ancient Persia. Moses forbade it, in the
injunetion that no proof of guilt should be aecepted hy
the Hebrew courts, except the coneurrent testimony of

' two witnesses. But it was practised in Greece. A re-

seript of the Emperor Augustus authorized it in Rome, 1
on the express ground that it was useful as an agency |
for the discovery of truth, ad weritatem requirendant.
Tacitus relates an aneedote of Tiberius worth repro-
duction here. A nephew of Pompey was accused of
! magie, but protested his innocence. With a view to
ascertaining the fact, his aceusers demanded that his .
slaves, who were fawhiliar with his habits, should be |
o put to the question, in order to induce them to tell |

testifying of slaves against their master. Thereupon
] the Emperor freed these slaves, at the cost of the public |
\ freasury, in order to enable them to appear as witnesses

what they knew. A Roman law. however. forbade the
] : [
|
|

in the case. The only critieism whieh it oceurs to Taci-

| fis to make upon this transaction is that the Emperor | ‘
| Was not justifiable in thus eireumventing the law. Since '
torture can not well be practised in public, it was not ;
| suited to the Teutonic nations, whose tribunals were -
i popular assemblies. Tt did not find its way, therefore,
i into northern Europe, or at least was not expressly - R |
I recognized as legal, before the reign of Charles V., who, 1
A with his snccessor, Francis L., is credited with the re-
| vival of the old Roman jurisprudence, These monarchs




~ established by law, in the sixteenth century, all that is

- included under the general title of torture. They recog-
‘nized and adoptéd the Roman distinction between ordi-
nary and extraordinary penalties; the former were
named in the code, and could be ordered by judges
‘upon the testimony of witnesses or upon the plea of
‘guilt by the accused ; but, if these were wanting, they
could proceed to the question, and, if the sufferer con-
fessed under duress, a larger diseretion as to the punish-
‘ment to be adjudged against him was vested in them.
The right to put accused persons to the question was
& prerogative of the grand seigneurs; like-other name-
Jess privileges which they enjoyed, it was for them an
‘appanage of rank, a means of vengeance, and an ageney
for extorting tribute.

There is much evidence that the resort to this more
than questionable method of proof 4vas never in England
‘common as it was upon the continent. Hallam, the
‘constitutional historian of FEngland, says that the
common law neither admits of torture to extort con-
Afession, nor of any penal infliction not warranted by
& judicial sentence ; ” but adds, “ This law, though still
sacred in the courts of justice, was set aside by the
Privy Council under the Tudor line. The rack seldom
stood idle in the Tower, for all the latter part of Eliza-
beth’s reign.” As some of the investigations made into
_ Ptlsml management prove, jailers sometimes made unlaw-

- ful use of torture to extract information from prisoners,

There were in the Tower two chambers, both of which
were regarded as excellent places in which to seclude a
aman, in order to stimulate him to serious reflection.
One of them was called « Little Ease,” beecause it was
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too small to admit of his standing, sitting, or lying in it
with any comfort to himself; the other was the * Dun-
geon of Rats.”

The prineipal forms of torture weve as follows. First,
the cord, which was sometimes applied simply by tying
the thumbs together as tightly as |l(i.~=!-lillfl' with whip-
cord. Generally, however, by the cord is meant the
violent jerking of which there is an illustrative engrav-
ing in John Howard’s hook on the ¢ State of Prisons.” It
is sometimes called the strappado (French estrapade).
The vietim, having submitted to have his hands firmly
tied belind his back, was raised by a rope and pulley to
a height, then suddenly dropped and ecaught, so that
his joints snapped like a whip. To render it more ex-
cruciating, weights were sometimes attached to his feet;
Howard saw five different weights in the prison at
Zurich, the heaviest of which was one hundred and
twenty pounds. Savanarola and Machiavelli were buth
subjected to this test. The common time for continuing
it was an hour, and very few who endured it that long
ever regained the use of their limbs.

The thumbserew I need not deseribe. A model of it
may be seen in the Tower, It was oceasionally used,
as we use handcuffs, for securely holding prisoners,

In the hoot and wedge, the legs were tied and wedges
driven between them. The boot was sometimes made
of parchment, put on the feet wet, and then dried before
a five.

The rack was introduced into England by the Duke

! Francis the First, that bloody tyrant, with diabolical ingenuity,

combined the strappado with burning alive, in the execution of Prot-
estants, at a place in Paris formerly known as the Estrapade.



R
and for that reason was popularly known as
er.” It was a machine for stretching

s at once, until there was danger of their
ay at the weakest joint, whatever that might

- The “Scavenger’s Daughter” was named after the

ieutenant of the Tower, its inventor, whose name was

ngton. By its use the knees were drawn up to the

and the feet to the thighs, where they were held

iron bars ; the sufferer was practically rolled up like

~ ahall; the blood was forced from his nose and mouth,

~ and not unfrequently the ribs and breastbone were
. . 1.

_q ming with heated pincers was called the hooks.
A form of torture peculiar to Italy was the wveglia,
by which the point of a diamond was made to press
: t the end of the spinal cord of a prisoner seated

a plank in which the diamond was securely im-
ed ; the result was eonvulsions.
the various pains which have been described
this head were horne, it must be remembered,
ecessarily by the guilty, but by the innocent. The
_preparatory was designed to make its subject
mit himself; the question preliminary to make him
it some one else. The former was applied before,
e latter after, judgment. Attempts were made to
S0 powerful an engine of oppression against
by restricting the number of persons who could
1t in operation, the eoflitions of its application, the
tent to which it could be used in individual cases, and

-'crfmes: for whose discovery, proof, or punishment it

was lawful to make use of it. But it was placed in the
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hands of both the eivil and the ecclesiastical courts, in
an age of ignorance, superstition, and tyrannical abuse
of class privilege.

That torture is contrary to linmanity and religion, as
well as to sound principles of law, is now apparent
enongh. But the controversy over it lasted for centuries,
and af times raged with fury. The great Roman lawyer,
Ulpian, opposed it as unsatisfactory and dangerous.
The Christian Fathers, Tertullian and Augustine, de-
nounced it.  The early Christians persuaded the Emper-
ors not to inflict it during Lent. Many of the Popes
condemned it: so did the Protestant sect of the Wal-
denses; so did the Encyclopadists. Clement V. said
that the withholding the sacraments from persons under
torture was a dammable outrage. Montaigne said that
torture was both eruel and useless. Nevertheless, so
deeply engrained in the thought of men were the con-
ceptions which underlay it and gave it vitality, that no
writer could give it a death-blow, until Beccaria pub-
lished his little tractate on “Crimes and Punishments.”
at Milan, in 1764.

His book was the sensation of the day. It was trans-
lated into all the modern languages; he was invited to
Paris; but the best of all was that his views were
adopted by governments, and that he lived to see torture
abolished in France, in Austria, in Russia, and to a large
degree in Ttaly. It lingered in some of the petty Italian
States until 1831 —a little more than sixty years ago.
We are apt to accord the palm to Howard of England as
the greatest of prison reformers. Beeccaria did not, like
Howard, spend his life and his fortune for the ameliora-
tion of the unhappy state of those in bonds. But he



_trhe whole oum'ant o,f 1ts cnminal junspru—

THE INQUISITION.

Torture was so pre-eminently an ecclesiastical weapon

~ with which to combat heresy, for the glory of God and

thﬁ eternal welfare of human souls, that it would be to

give but an imperfect idea of the change which has come

over the spirit of the race, if no mention were made of

the Inquisition, There were two very distinet periods

‘in the history of the Inquisition, one of which covered

‘two hundred years, from the close of the twelfth to the

close of the fourteenth century, and the other began with

“the creation of the Spanish Inquisition, ten or a dozen

years before the discovery of America by Columbus,

‘The first of these periods need not detain us long. The

Council of Verona in 1184 condemned the tenets of the

heletlca.l sects called the Albigenses and Waldenses,

found in the south of France. Peter of Castelnau and

_Rﬂabul two Cistercian monks, were sent thither to com-

1 pel them to abjure their errors. They associated with

-‘I themselves the great Saint Dominie, founder, in 1215, of

~ the Dominican orvder. Innocent ITL. was his friend and

imh'on They invaded France on their sacred mission

=~ '4 in 1204, At the memorable siege of Alby, July 22,1209,

(which made forever infamous the name of Simon de

e Montfort the general who conducted the siege and per-

m*:ted the massacre which followed), the soldiers asked

Dominie by what sign they could distinguish the hereties

from the faithful ; he replied, # Spare none ! the Lord will
know his own.” The church could not itself put its

enemies to death, without despite to the spirit of for-
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giveness by which it was supposed to be animated; but
the Emperor Frederic I1., under the menace of excom-
munication by Pope Honorius IIL, assumed the protec-
f the Inguisition, and ordained that heretics
condemned by it should be put to death or otherwise

tarate «

punished, according to their erimes, by the secular power.
The Emperor, when it was too late, repented of his
weakness, but Innocent IV. had by that time given it
permanent life and united it to the Holy See, It was
during this period of our story, that the Templars were
suppressed, and De Molay, the grand master, burned
alive, near the spot where now stands the statue of
Henry IV, in Paris. The old Inquisition, however, ex-
isted largely in name; its pretensions were resisted ; and,
although it obtained a foothold in Italy, Spain, France,
and Germany, it had, wher Ferdinand and Isabella were
married, become dormant everywhere except in the
Papal States.

Aboubt the middle of the fifteenth century, a young
man, a student in the University of Salamanca, had the
misfortune to fall violently in love with a beautiful Span-
ish girl named Cazlda, who had engaged herself to a
Moor. In a street brawl which ensued, the Moor dis-
armed the Spaniard, who took a solemn vow to be re-
venged, not only upon the Moor and his lady-love, but
upon the accursed race to which his suceessful rival be-
longed. They fled to Granada, where for a time they
Were safe. This passionate student subsequently made
the acquaintance of Father Lopez, the Superior of the
Dominican order in Spain, who perceived the brilliancy
of his talents, his inordinate ambition, the ardor of his
spirit, the intensity and tenacity of his will, and deter-



B k phaee of n:und in a monastie career, suggested to
:Iilm that possibly, not being of noble blood, he might
- _grat:liy his longing for vengeance even more effectually
in the priesthood than as a simple layman. The young
~man became a Dominican friar. In the convent library
- he discovered the ancient records of the former Inquisi-
‘tion, At the risk of his health and his life, he devoted
_liia days and nights to poring over them. They exeited
- his admiration, aroused his ambition, fed the spirit of
- persecution by which he was consumed, and decided him
to become an inquisitor.
But how to arrive at his end ? He went to Toledo,
- where he distinguished himself as a pulpit orator, at-
~ tracted the attenfion of the Court, and finally hecame
~ the tutor and confessor of the young Isabella, the
future Queen of Spain. He instilled into her infant
, -_,mmd his own fanatieal intolerance. On the day of her
- first communion, he extorted from her an oath upon
‘the erucifix, that she would, on coming to the throne,
either convert the heretics within her kingdom or ex-
~ terminate them.
In 1481 Isabella, whose marriage with Ferdinand
d united the crowns of Aragon and Castile, received
: \tlsﬂs, after her coronation, from Lopez, the confessor
- of Ferdinand, in company with her own confessor, the
celebrated Torquemada, the student of whom I have
spoken. The war with the Moors had just terminated
with the conquest of Granada. The conspirators per-
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suaded the youthful royal pair to make formal applica-
tion to Sixtus IV., then Pope, for the re-establishment
of the Inquisition in Spain, and for the appointment of
Torquemada as grand inquisitor, A bull to that effect
was granted, and the principal seat of the tribunal was
fixed at Seville, in the chiteau of Triana. Torquemada
aspired to be a Cardinal, Ferdinand desired to envich
the crown by the confiscation of the immense wealth of
the Moors and the Jews. Thus avarice and the love of
power, those fatal human passions, were the foundation
of the modern Inquisition.

Torquemada lost no time in beginning his bloody
work, During his first year, he burned nearly three
hundred heretics in Seville alone, and two thousand
more in the other cities and provinces of the kingdom,
Outside of the walls of Seville he caused to be erected
a stone scaffold called the Quamaders ; at the four cor-
ners of the base were four hollow statues, representing
the four great Hebrew prophets, into which the con-
demned were forced, when fires were kindled around
them, which were kept up until their bones were re-
duced to ashes. It is not very many years ago that
the remains of this scaffold were still visible.

The work of Torquemada was effectively seconded
by Ximenes, the Prime Minister of Ferdinand and con-
fessor of the Queen, who saw in the Holy Office the
means of creating, through intimidation, a party which
would, in case of conflict, support the Minister against
the throne. Purely personal and political motives were
énough to make him the protector of the Inquisition.

The Jews, the Moors, and even many Christians be-
gan to fly in terror from Spain. Thereupon, emigration




Che sole power over it reserved to the Pope

i that of confirming or rejecting the nominations of
~ the grand inquisitor.

~ The grand inquisitor presided over the supreme coun-

I.‘.%"%ﬁ,;ﬂﬁhpdsed of five members, one of whom must be a

* Dominican. The fiscal procurer formulated the charges

- b@oz frial; the qualificator passed theological judgment

- upon them; the sergeant-major or marshal of the court

; called the alguazil; and there were secretaries; a

er, and two relators. The familiars of the Inquisi-

X tion were spies. Their number was beyond eomputa-

~ ftion, their names were unknown; they were called

- familiars, because they were looked upon as members

| of one great family. The Inquisition was supported

ﬁﬂm the outside by two lay societies, one of which, the

 Brotherhood of the Cross, was composed of nobles; the

r, the Holy Hermandad, of the commonalty. They

Constituted a sort of authorized ecclesiastical police or

ces was unlimited ; it could try some civil offences;
gious faith was a bar to its jurisdiction, It took

ion of individuals in four ways: by common

the reports of spies, secret delation, and open
cusation. The tribunal had the right to make arrests
'where, even in churche§. Its prisoners were in-
lost to the world; their friends were forbidden

er an inquiry as to their fate, Immured in cells
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till summoned to appear, when they asked of what
they were accused, the cold and formal reply was, « You
onght to know.” Before being put to the question, they
were granfed three “audiences of monition,” in which
the arts of finesse and cajolery were exhausted, to en-
trap them into some admission which might be used
against them or against others. At the first audience,
they were threatened; at the second, seduced by prom-
ises; at the third, interrogated as to their genealogy,
family history, and knowledge of theology. The pre-
tended counsel assiened them rarely brought to the at-
tention of the court any evidence in their favor, but did
his best to coax them to make confession.

There were three grades of prisons of the Inquisition,
all under one roof. The public prisons were for those
not charged with any crime against the faith ; the inter-
mediate for the discipline of employees of the holy
office not charged with heresy. Both of these were
open to visitors. The secret dungeons were subterra-
nean; they lay beneath the marble floor of the palace,
were hoth dark and damp, and not a word was permitted
to be spoken in them, either by the prisoners or by their
jailers,

In the torture chamber, the three principal forms of
coercion were by the cord, by water, and by fire. In
the second of these, which has not been described, the
body was extended at full length upon a frame so con-
structed as to bend ‘it slightly backward and to elevate
the feet above the head; the face was covered with a
web cloth, kept wet by constantly falling drops of water
which had to be swallowed, in order to prevent suffoca-
tion. At the same time, the cords by which they were




continually drawn tighter by a tourniquet,
eﬁt mt;b 'thé flesh until it bled. ’l‘mture by fire

~and his pr.uparby conhscateﬁ This torture chamber

was removed from sight and hearing, and hung with

~ black or with erimson. On the wall of the one at

Nmmherg, when Howard visited it, was inscribed what
he justly calls the # jingling verse:” —

* Ad mala patrata hee sunt atra theatra parata.”

ueifix hung behind the inquisitor’s seat. The exe-

tioners were masked. All the proceedings were sur-

xmmded with mystery, more deeply to impress the
im a-gmatlon of the 1g11013.11t

¥ 3@.481—1808) to 341,021, of whom 31,912 were burned

Mﬂ, a.nd 17,659 were burnacl in ef’ﬁg , or their dead

3559"_; its ant.hor, Louis de Perama, an mqulsnm', traces
;J.iﬁ m*lgm to the creation. He claimed that Adam and
~were the first heretics and God the first inquisitor.
| was alone in the garden with Adam, when he asked
wha.h he hs.d tlone tlus is the warrant for semet
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Judgment of banishment, confiseation of goods, and loss
of rank. That the aufo-da-fe is a divine institution, is
proved by the flood and by the rain of five which de-
stroyed Sodom. Inquisitors have existed in all ages;
Sarah banished Hagar and Ishmael, Tsaue deprived Esau
of his inheritance, the Levites were the first inquisitorial
couneil, and Jesus Christ himself caused the death of
”i‘I"h!‘

The Emperor Napoleon abolished the Inquisition in
1508, as an infringement upon his own imperial preroga-
tive and upon the authority of the secular courts. A
graphic account of the destruction of the Inquisition at
Madrid in 1809 was published in an obscure Chicago
newspaper, the Western Citizen, by Colonel Le manouski,
a Polish officer in the Imperial Army, who was an eye-
witness of the scene which he describes, The soldiers
of the Inquisition made a desperate resistance, and the
walls had to be battered down with the trunks of trees.
An entrance having been effected, the inquisitors denied
the existence of the secret torture chambers; but, on
flooding the marble floor with water, a ll{lt‘l\. was dis-
covered, through which the water ran in a stream.
Repeated thrusts with bayonets in the neighborhood of
this erack resulted at last in touching a concealed spring,
the flying open bf a marble slab, and the revelation of
a stairway. In the dungeons reserved for prisoners for
life many prisoners were found, of both sexes, all in a
complete state of nudity, some of them reduced to a
State of imbecility, and in various stages of starvation.
Powder was placed under the palace. the walls and
towers were thrown down, and the Inquisition of Madrid
tame to a perpetual end,




Holy Office still exists in

2 canon L _w.:a.sse_;-ts the power of

0 ven civil magistrates to cause

tatutes nst hereties to be obgerved, and to com-

the exeeution of sentence, the Catholic Dictionary

that “nowhere does the State assist the Church

tting down heresy; it is therefore superfluous to

e regulations controlling a jurisdiction which has
medium in which it could work and live.”
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CHAPTER VL
DAWN OF THE REACTION.

Tue view given, in the last chapter, of the forms of
eruelty practised by mankind in dealing with military
captives, slaves, and eriminal offenders (between all of
whom there was a great resemblance in legal status),
would be incomplete without some figures tending to
show also the extent of the evil. In the nature.of the
case, no complete or exact statement is possible. A few
figures culled almost at random from various sources
may be submitted, without expressing any opinion as to
their trustworthiness, further than that they presumably
give a truthful but inadeguate idea of the recklessness
of human rights displayed in past ages. Llorente’s
statement as to the Inquisition has been already quoted.
The ancient laws of France authorized the infliction of
the death penalty for more than one hundred distinect
offences. A TFrench judge, named Rémy, at Nancy,
boasted that he had burned eight hundred in sixteen
years, and that sixteen committed suicide in one year
rather than run the risk of falling into his hands. In
the first quarter of the sixteenth century, the publie
executioner of Nuremberg put to death eleven hundred
and fifty-nine persons. In the seventeenth century, it is
said, the Parlinment of Bordeaux burned more than six
hundred sorcerers in a single year. Seventy thousand
execntions took place in England during the reign of
Henvy VIII. These are merely sample instances.




- were executed in effigy.

;-r!.ﬁ . the world became weary of shedding blood.
ﬁ‘vﬁ.ﬁ not possible, in view of the growth of human
_’Enuwledge, ‘the progress of invention, and inereased

-~ {acilities for travel, to say nothing of the multiplication
1 ‘of books and newspapers, that the atrocities of former
- generations should longer be regarded with popular in-

difference. The old legislition pushed its blind fury to
the point of confounding the innocent with the guilty.

Wives and children perished with their husbands and
fathers; posterity was robbed for the enrichment of
titled and clerical oppressors; if a slaye was guilty of
theft or murder, hundreds were sometimes slain for the
oﬁenca of one. Revenge stopped not with the human
species; animals, and even inanimate “objects, were for-
mally accused, tried, convicted, and sentenced. Punish-
ment assumed post mortem and hereditary forms. Men
In its administration the
grossest inequality was sanctioned by law. There was
‘one penalfy for the rich, another for the poor; one for
the slave, another for the freeman; one for the noble,
‘another for the commoner. Crimes which were known
‘to the law were said to be ordinary; but judges could

~ add to the list others which were extraordinary and
2 unprovlded for, in the punishment of which they had

Jarge discretionary powers.

The truth of the adage that «crime thrives upon
severe penalties™ is demunstrated by the experience of
mankind, before the gemius of Christianity and of mod-
ern science taught the lesson of greater tolerance, so
imperfectly learned, that even now rash and ill-informed
men often express the opinion that what is needed for

~ the repression of erime is severer penalties; as if we
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could hope ever to rival what has already been tried in
this divection,

Among the distinetions recognized by European erim-
inal law in the Middle Ages was that between the clergy
and laity. By benefit of clergy is meant the exemption
f priests from trial by the civil courts. The right of
appeal to the ecelesiastical courts, however, existed only
m case of a capital eharge ; but so many offences were
capital, that this was equivalent to exemption from eivil
jurisdiction in a large majority of instances. The ordi-
nary demanded the delivery of the clerk by the eivil
authorities, who at first swrendered him before trial ;
but later, the ordinary could take him even after trial,
and he had the right to clear himself by compurgation.
A jury of twelve, all of them priests, was impanelled ; he
took a solemn oath in their presence that he was inno-
cent: and they solemnly swore that they believed him.
This was the easy process by which he escaped punish-
ment for his erimes, if it was not for the interest of the
church that he should suffer. Originally, the evidence
that he was a clergyman consisted in his tonsure and
his habit; but, in an age when the only persons who
kuew how to read were those in holy orders, or studying
for the same, the practice gradually grew up of allowing
any.one who eonld read to plead benefit of elergy. Thus
an institution than which nothing ean be imagined more
unfair, came) in the providence of God, or in the order
of nature, to be the occasion of the overthrow of the
very injustice of which it was a manifestation. Teach-
ing letters to a prisoner by his jailer, in order to quality
him to claim benefit of clergy, was a punishable act.
A man who had once been released upon this plea was




in order to maka sure tha.t ha shouhl niot d0 50
- without being recognized, it was the custom fo brand
‘him on the fleshy part of his thumb. But an act ap-
proved in 1706 admitted all persons to benefit of clergy,
upon their own application, which was the virtual repeal
~ of this distinction.
The abolition of branding was one of the first indica-
* tions of the dawn of a more humane spirit in society. It
was due to the recognition of the fact that a thief
branded with the letter “T " was thereby w holly de-
barred from all subsequent opportunity to make an
honest living.
A.ttentlou has been called to the distinction between
felonies and misdemeanors, the former including all
capital offences. At the common law, felonies were few
in number : the entire list included, probably, no  more
- than Lomicide, rape, burglary, arson, larceny, robbery,
e and mayhem. But others were made capital, from time
. to time, by statute; and those thus added were made
felonies © without benefit of eclergy.” By that was
meant that persons convieted of them could not appeal
o an ecclesiastical court and so escape death. The
" _J:esult was a great increase in the number of executions.
:fhha human mind finally revolted against such indis-
- eriminate and useless slaughter. Magna Charta forbade
~ the compulsory exile of any Englishman. But multi-
& I|' ‘tudes of prisoners under sentence of death were given
e the alternative, of which they hastened to take advan-
- tage, of voluntarily leaving the realw, if pardoned.
" o ;ﬂgrem was the germ of English transportation.
~ On the other hand, the increase in the number of
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capital crimes rendeved it certain that the severity of
punishment of misdemeanors would be gradually re-
laxed.

Little thought had yet been given to the ]_ms.-;il:rilil._v
of making simple incarceration, without torture or any
form of physical suffering, serve as a penalty of erime.
Prisons existed from time immemorial. They are men-
tioned in the Old Testament. Joseph was thrust into
Potiphar's prison, Samson into that of the Philistines,
and Jeremial’s dungeon into which he was let down
by ropes is mnever to be forgotien. But the ancient
prison was only a place of confinement in which men
were kept waiting the final disposition to be made of
them. Samson, for instance, had been blinded before his
imprisonment, or in the prison, and there he was pun-

ished by making him grind corn. Ulpian, the Roman

lawyer, expresses this principle m saying, * Uarcer enim

wd continentdos homines, non ad juu:.-'vmf’u.\' habert debet,”"t

The famous Cretan labyrinth was a prison: it was
said to have but one inconvenience and but one merit —
no one could ever, unassisted, find his way oub of it
The Mamertine prison was for many years the only
prison in ancient Rome.? Afterward, a deep, dark
dungeon was constructed beneath it, called the Tulliana,
because it was built by Tullius.®

I Clareer is by some etymologists snpposed to be a derivative of
eobreere. Olhers connect it with the Hebrew carcar, to bury.
] o'
2 4 Pelices proavorum atavos, felicia dicas
Seeula, gue quondain stib regibus atque tribnnis

Viderant uno contentan carcers Romam. "
JuveNan, Sat, iii.
8 4 Rstin earcere locus quod Tulliagum appellatur, ubi pandlulumn
aseenderis ad levam circiter duodecim pedes huni depressus. Eum
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Sir James Stephen is unable to find any mention
of imprisonment as a penalty in Anglo-Saxon law,
though a friendless man or a stranger who could give
no surety, at his first aceusation, was required to go
to prison “and there abide till he goes to God's ordeal.”
The first English prisons were merely wooden cages
commonly constructed in the king’s castles. The barons,
however, had private prisons for offenders sentenced in
the manorial courts, and the bishops had ecclesiastical
prisons.

The dungeons of the Middle Ages were situated either
atb the top of a tower or in a cellar or subcellar. They
were not separate structures, but were apartments in
a castle, fortress, palace, hospital, or convent, The
habit of despots is to ¢over up tyranny by the use of
euphemisms, which is illustrated by the fact that the
ancient prisons were rarely given that name, but were
called by some other.

The history of famous prisons and the lives of famous
prisoners fill many books. It is not possible to go very
deeply into that.

The Tower of London was originally a fortified palace,
erected by William I. and used as an arsenal. Except
the historical reminiscences which it suggests, the most
interesting thing about it to-day is the wonderful collec-
tion of old arms and armor which it contains. It really
consists of several separate structures, the White Tower,
the Bloody Tower, and the like,

‘muniunt nndigue parietes atque insuper camera lapideis fornicibus
;’funm sed inculta tenebris, odore fmda atque terribilis ejus facies
est.  In enm Joeum postquam demissus est Lentulus vindices rernm

ﬂpimlium quibus prieceptum erat laqueo gulam fregere.” — SALLUST,
Catil., cap. 55,
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The Bastille was originally one of the city gates of
Paris —a fortified gate, flanked by two towers. It was
known as the Porte Saint Antoine. The fortress which
replaced it was erected in the fourteenth century, al-
though the last two towers of the eight of which it was
composed were not completed until the middle of the
sixteenth century. Hugo Aubriau was the first superin-
tendent of construction, and he was also its first prisoner,
It was made a prison of state in 1417. When the
boundaries of Paris were enlarged, to include the Fan-
bourg Saint Antoine, the Bastille ceased to be of further
value as a fortress and became purely a prison. It was
here that the Man with the [ron Mask was confined.
The French kings in the seventeenth and eighteenth
centuries were in the habit of signing letters of cachet,
by which men and women could be sent to prison with-
out trial and there held during the royal pleasure:
many of these letters were signed in blank and dis-
tributed to the nobles at their request

a very handy
thing to have, if one wished to dispose of a troublesome
friend or enemy. This prison witnessed the death of
many such, forgotten by all but their nearest friends.
It was eaptured by the mob and destroyed, July 14,
1789. The commander in charge defended it with great
bravery, and wished to blow 1t up rather than surrender,
but the Swiss guards would not let him do so. It was
taken only after eight cannon had been brought to bear
upon it. MThis was the beginning of the French Revolu-
tion.  Most of the apartments were octagonal in form :
there were five grades of them, the worst being under-
ground and the next worst at the top. Some of the
dungeons contained iron cages, which were looked upon




Wi ter horror than now. They were invented
the Bishop of Verdun, who subsequently, by an act
poetic justice, occupied one of them. The eubliettes

ed from the verb oublier, ta forget, because the
prisoners consigned to them were meant to be forever
forgotten) had deep pits in them concealed by a trap-

‘door, through which a prisoner fell into mud and starved,

or into water and drowned, or upon a wheel set with

knives which cut him to pieces. Louis XI. is said to
have killed not less than four thonsand victims in these
oublicttes.

Another famous French prison was the Cloneiergerie,
which is still used as a prison. It was an appendage
of the Palace of Paris, and its name denotes that it was
the abode of the cancierge or royal porter and door-
keeper, whose office was to keep people in as well as to
keep them out. Its origin is lost in antiquity. From
one of its towers was given the signal for the massacre
of Saint Bartholomew. It has twice been burned, the
Jast time in 1776. The cell from which the ill-fated
Marie Antoinette went to execution is here shown to
. :Eiﬁitors. From this prison went also the man who was
- the soul of the Reign of Terror, with whose own death
it came toan end: Robespierre, who, strange 10 say, in
‘the Conyention had proposed the abolition of capital
punishment, and thus allied himself to Marat, who had
written a book against it.

. Before being transferred to the Conciergerie, Marie

" Antoinette, with Louis XVI. and their two children

- and the children’s saintly aunt, had occupied a tower

- of the Temple, during their long martyrdom. This was

the strongest of all the Parisian prisons. It was once
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the palace and treasure-house of the Templars. After
their dissolution in 1312 by order of Pope Clement V.,
it had been turned over to the Knights of Malta, whose
priory it became, on condition that the towers should be
used as a prison of state, which was the case until the
founding of the Bastille in 1370, It was a prison under
the Directory, and under Napoleon till June, 1808; it
Wwas torn down by order of the Emperor in 1811,

For-PEvéque ( forum episcopi) was, as its name sug-
gests, an episcopal or ecelesiastical prison. It was built
about the year 1161, with dungeons and oubliettes under
the fowers. There was in it also a torture chamber.
It was several times rebuilt, during the six or seven
centuries that it was used. In 1674, after a long
Strugzle between the Bishop and Louis XIV. over the
question of secular or ececlesiastical jurisdiction, Louis
seized it and converted it into a secular prison, spe-
cially devoted to the retention of prisoners de cachet.
[t ceased to be employed as a prison in 1780, and has
since heen destroyed.

Bicétre, now a lunatic asylum, once the residence of a
bishop, with a long and curious history of changes of
owners and of functions, was, at the date of the Revolu-
tion, a mixed establishment, partly a prison, partly a
hospital, partly an almshonse. From here it was that
conviets were sent to the galleys. Their departure was
a sight much frequented by the great, who enjoyed
the spectacle. About noon, they were brought from
their cells to he chained, an operation which ocenpied
the blacksmiths until dark. Twenty-six men were at-
tached to each chain by triangular collars riveted around
their necks, The speetators, moved by compassion,
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 made them presents of money. They lay all night
s the straw in the court of the prison, because,
~ heing chained, they could not be taken back to their
" Gells; and in the morning they started for the coast
~ in great wagons which held the whole twenty-six,
placed in two rows of thirteen each (unlucky number !)
~ back to back. The last convoy of this character left
Bicetre in 1835,

The word Salpétriere, the name of another French
prison, suggests saltpetre, and in truth it was so named
Pbecause Louis XTIL built it for the manufacture of gun-
powder, though he called it the Little Arsenal. After
it had ceased to be used as an arsenal, it became for a
 time ‘a hospital for beggars —a sort of medigval way-
favers’ lodge without the labor test. Louis XIV. con-
verted it into a prison for women. On the fourth
of September, 1789, a committee of the Assembly ap-
pointed to empty the prison of its inmates entered it
for that purpose. The poor creatures there confined
were rejoicing at the prospect of liberty, and all the
more since a few were in fact set free. But presently
a woman was brought before the committee, sitting as
~ an irregular court of justice, who was branded on the
. .! shoulder with the letter «V” for voleur or thief. She
 was at once taken into the yard, where a company de-
~ tailed for that purpose fell upon her and massacred
‘her. 'Thirty-three women were thus murdered that day
in cold blood. The last of them, who had no suspicion
(as none of them had) of the fate of those who had pre-
ceded her, had dressed herself with care in the clothes
she wore when she was committed —a red gown, silver
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undertook to carry her down the stairs, she made such
a desperate resistance, that she was killed on the stair-
case. The massacre of the inmates of the prisons of
Paris by the revolutionists is one of the bloodiest pages
in history. What happened here occurred at many
other prisons, with added ecircumstances of horror.

These were a few of the famous prisons of Europe in
former centuries. Others were the Castle of Spielberg,
in Austria, where Frederick the Great made such tearful
efforts to crush the indomitable Baron Trenck, whose
escapes and varying fortunes constitute one of the most
exciting romances in the annals of tyranny ; the Leads
of Venice; and the Seven Towers of Constantinople.
In the latter there was a cell called the bloody ecell,
With a pit under it called the well of blood.

English literature has familiarized us with English
prisons of the olden times, especially with the Mar-
shalsea, the Fleet, and the Newgate. Tt was the custom
of those days for every court to have a prison of its
own: thus the Fleet pertained to the jurisdietion of
the Star Chamber, and the Marshalsea to the King’s
Bench,

In the sixteenth century there began to be erected
here and there houses of correction or workhouses, not
Punitive nor reformatory but rather repressive in their
character and purpose, designed for the detention not of
Criminals so much as vagabonds. They were more con-
mon on the Continent than in England.

There was in England a palace near Blackfriars called
St. Bridget's Well, which was given to the city of Lon-
don by Edward VL, as a lodging house for tramps and
Was converted into a house of correction.” Tt is from




‘the corruption of this title in the mouths of the common
‘people, that the word Bridewell now applied fo a eity
workhouse has been evolved.

Parliament, in the reign of Elizabeth, ordained that
‘there should be a house of correction in every county
for persons described by Mr. Pike in the following
words : —

¢ There were the practisers of unlawful games — the forerun-
ners of our modern skittle-sharpers, welshers, and gaihing-house
‘keepers. There were persons who sused physiognomy, palmis-
try, or other abused sciences, tellers of destinies, deaths or for-
tunes. There were ¢ minstrels not belonging to any honorable
person of great degree,’ unlicensed buyers of rabbit-skins, sellers
of aqua vite, petty chapmen, tinkers, pedlers, jugglers, bear
wards, fencers, unlicensed players in interlndes. There wers
begging sailors pretending losses at sea, and unable to show a
jicense from two justices living near the place where they landed.
There were Irish men and Irish women ‘of the sorts aforesaid,’
who lived by begging. There were hedge-breakers and petty
pilferers of wood, There, too, were scholars of Oxford or Cam-
bridge that went about begging, ¢ not being licensed by the chan-
cellor or commissary.” "

Begging in old fimes was a licensed avocation. The
example was set by the begging friars; but the privilege
allowed them was gradually extended to persons not in
religious orders, I quote again from Mr, Pike: —

~ ““Before the Norman Conguest a man who had no lord was (o
be accounted a thief : in the reign of Elizabeth a man who had
o lord and no master was to be accounted a vagabond. In
‘addition fo the classes alreadysmentioned, the houses of correc-
tion were filled with “idle laborers that would not work for the
wages taxed, rated and assessed by the justices of the peace,’
a;n_l:l_: ‘strong, idle persons having no land, money, O lawful

occupation.”
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The gypsies, or Egyptians, as they were formerly
entitled, were treated as felons; and so were all persons
seen in their company.

Still more mixed was the collection of criminals,
vagabonds, and unfortunates in the workhouses of the
Continent. At Bruchsal, as late as the year 1750, there
were gathered under one roof not only felons and misde-
meanants, but lepers, lunatics, orphans and even unem-
ployed handicraftsmen. The workhouse system, which
was the middle term between the ancient and modern
prison, required for its full development about a century
and a half — say from 1550 to 1700, This period was
marked by the creation of workhouses or houses of eor-
rection (the terms are interchangeable) in London in
1550 ; in Amsterdam in 1588, and in the same year a
hospital in Nuremberg was changed into a spin-house ;
in Litheck and Bremen in 1613; in Berne in 1615; in
Hamburg about 1620 ; in Basle in 1667 ; in Vienna and
Breslau in 1670 ; in Liineburg in 1676 ; in Florence in
1677 ; and in Munich in 1687. Nearly all of them were
in northern Europe, and in the Germanic states. That
in Munich was intended for disobedient children, frivo-
lous and insolent men, lazy boys and girls, stupid and
refractory apprentices, day laborers who shirked their
work — in a word, for such as would otherwise loaf and
beg, or at least to nothing useful —in order that they
might be brought to'a better life, or, if that was heyond
liope, placed where they could not mislead and injure
others, The spin-house founded by Peter Rentzel in
Hamburg in 1669 deserves special mention, because,
“having observed: that the exposure of petty thieves
and prostitutes in the pillory tended to make them




matmd. of better,” he built this establishment
“his own cost, to the glory of God and for the salva-
tion of souls, where they might by labor and mhgmuq
instruction be reclaimed both for time and for eternity.”
He thus a.ntmpated the benevolent mtentwm of Pope
‘Clement XT. in founding the hosplml of St. Michael af
Rome.

John Howard, in his vecord of his travels, has much
to say of this new system. Among other things he
) 1 mentions many of the occupations in which prisoners
N weie GUME[I In Holland the men were rasping log-
_ wood in the rasp-houses ; the women in the spin-houses
" he found carding, spiuning, knitting, and weaving; all
of them being set to work, as he says, upon the prinei-
ple, « Make men diligent, and you will make them
honest.” When the invention of mills for grinding log-
_""ood rendered this form of handwork no longer pr ofita-
ble, the manufacture of woollen cloth was substituted for
it. Other Dutch prisoners were seen by him making
fishing-nets, or sorting coffee-berries, or weaving coarse
‘carpets, or sacks for the East India trade. In Germany
the felons, called galley-slaves (though without water
there eould be in fact no galleys) were at work upon the
~ streefts or the fortifications, or in the chalk quarries.
At Nuremberg, they polished lenses for spectacles; atb
- Bayreuth, they polished marble. In Belgium he ob-
served the manufacture, in the prison at Brussels, of
. WaIl -paper; in Portugal, of rope and of lace ; in Spain -
~ he saw conviets burning lime. At Naples, they were
making shoes. At Milan, the puson was noteworthy
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ing, leather-dressing, rope-spinning, nail-making, hand-
painting on gauze. and many others. At Zirich, some
prisoners, of the trusty sort, were hired out to private
citizens by the day.

A not uncommap bas-relief placed over the entrance
to a workhouse in Germany he describes, which ecan
only be taken as an indication of the rise of the concep-
tion of a new and better use of prisons in the centuries
to come. At Mayence, there was such a design, which
Yepresented a wagon drawn by two stags, two lions, and
two wild boars, with an inscription to the effect that, if
wild beasts can be tamed and induced to submit to the
yoke, we must not despair of reclaiming the vicious
and teaching them habits of industry. In a similar bas-
relief at Amsterdam, tigers were substituted for stags,
and the wagon was loaded with logwood.

With the creation and multiplieation of workhouses,
the foundation of the modern prison system was firmly
laid. The motive that gave birth to them was humane :
they were really a more or less uneonseions protest
against the undue severity with which minor offences
liad been pursued. Tt was but a step to the belief that
the punishment of felonies was also excessive. It was
N0t possible to employ prisoners in profitable labor
without regular hours and a code of rules: thus was laid
the basis of prison diseipline. The eclassification of
prisoners was g necessity, at their work and at other
times, hecause of the admixture of classes, of ages and
of sexes. Separate quarters had to be provided for
Women, for debtors, and for the sick. This led to the
adoption by degrees of hetter structural arrangements,
and prisen architecture began to assume a distinet form.




Tmprisonment, which the writers of the first half of the
_ geventeenth century characterized as of all known pun-
ishments the most wretched and the most injurious, a
form of slavery and a living sepulchre, changed its
aspect, wherever the new ideas found a congenial soil
in which to take root and germinate.

Tt would be an injustice to human nature, howevet,
‘ot to recognize the fact that in all ages, even the dark:
‘est, there were voices mised in angry protest ‘hgainst
cruelty even to the guilty, and hearts and hands which
were af the service of the unfortunate, even where their
misfortunes were the direct result of their own miseon-
duet. It is a duty and a pleasure to emphasize this
thought. The Church has always insisted upon the obli-
gation to visit those in prison and to remember those in
honds as if bound with them. The Council of Orleans,
in 549, declared it to be the duty of all archdeacons
to visit prisoners every Sunday, regardless of their
‘erimes.  The Confraterity of Saint John the Be-
headed, better known as the Misericordia, the origin
of which is shronded in the impenetrable mist of an-
tiquity, the Confraternity of Saint Mary at the Cross,
which was founded at the time of the plague in Ttaly,
~ in 1348, and the Confraternity of Death, created at
Modena, in 1372, were religious brotherhoods organized
for the amelioration of the sad fate of the imprisoned
and the tortured, by a variety of charitable ministrations,
but chiefly by attending them on the scaffold, seeing
that their dead bodies were given Christian burial, and
offering masses for the repose of their souls. At first,
the visitation of prisoners was almost exclusively an act
of mercy to those under sentence of death, possibly be-
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cause the greater part of those under arrest were in
truth sent to the stake or the gallows. DBut when the
new day dawned, of hope for the hopeless and help
for the helpless, prison catechumens and chaplains
were appointed, who ministered to all prisoners; they
were provided with necessary medical attendance; and
skilled artisans were employed to teach them the trades
at which they were required to work.

With the classification of prisoners in prison came
also, at no great distance in the rear, the classification
of prisons. Thus the first workhouses, rude and imper-
fect as they were, miserable as was their construction
and government, yet marked the point of transition
from that now obsolete system of criminal jurispru-
dence to one which, imperfect as it is, and muech as it
retaing of indefensible theories, at least gives promise of
something vastly better in the near future, May Heaven
speed the day !




CHAPTER VIIL
'THE REFORMATION OF THE CRIMINAL.

 Waex the reaction took place against retribution and
 yepression, it was inevitable that the thoughts of men

- ghould turn to the reformation of the offender. There
_h&s never been a time when this duty has not been
Jinsisted upon by sages and moralists. The Hebrew
grophat ascribed to the Almighty the question: « Have

1 any pleasure at all that the wicked should die?”
Seneca said that punishment is designed to protect so-

~ eiety by removing the offender, to reform its subjeets,

* and to render others more obedient. TPlato held that

- the proper end of punishment is not merely to render to
guilty their due, but at the same time to make them
hqttar he so far anticipated the course of modern re-
fotm in his dream of an ideal as to propose the construe-

o ﬁhn-of three grades of prisons — one for persons under
~ arrest, one for minor offenders, and one for great crimi-
nals. The intermediate prison he would have named
pﬁqphronmtamon, because it was to be a place for teach-
ing wisdom and continence. Arvistotle defined punish-
to be “the specific of the soul,” and said that law

d be «wisdom without passion.” Saint Augustine,

TS ierable bhishop of Hippo, in pleading for mercy to
~ certain heretics, who had murdered two priests, declared
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rather be looked wpon as an inward malady which it is
our duty to heal. Pope Boniface VIIL. anticipated the
famous dilemma of Mr. Frederick Hill, “ reformation or
meapacitation,” in one of his edicts, in which he said
that, while the prison is to be regarded as a place of
detention rather than of retribution, yet the Chureh
would not disapprove the incarceration of confessed or
conyicted clerical offenders for life or until they should
give evidence of repentance.

But these were the utterances of individuals. They
were in direct opposition to the heathen spirit; and the
Christian spirit has never made more than a partial
impress upon social and legislative institutions, even in
so-called Christian lands. Yet it is the reformatory
Idea, which distinguishes the penitentiary era of crimi-
nal jurisprudence.

The honor of having inaugurated that era is gen-
erally accorded to Pope Clement XI., who, when le
founded the Hospital of Saint Michael, at Rome, in
1704, inscribed over the door: * For the correction and
instruction of profligate youth, that they who when idle
were injurious, may when taught become useful, to the
State.” And in the hall where the boys were at work
he placed the inseription, © Paprum est coércere improbos
prend wisi probos efficias discipling,” which Howard thus
renders : ¢ It is of little advantage to vestrain the bad
by punishment, unless you render them good by dis-
cipline.” This was a formal and official admission, by
the highest authority, that the entire system of retribu-
tion and repression had proved a practical failure. The
erection of this juvenile reformatory institution, there-
fore, is the landmark which divides two civilizations




-

or two historical epochs. But Saint Michael’s was not a
prison pure and simple. It contained a department for
two hundred orphan boys, and other departments for

“aged and infirm men and women, of whom there were

five hundred, while the number of criminal boys
s only fifty. For the latter the plan of the institution

- provided sixty single cells, in three tiers, one above the
~ other, ten cells in each row, on the two sides of a

spacious hall lighted by three large windows, one at
‘the end and one at each side. This corridor was used
48 a common workroom by day: in the centre hung a

- placard with one word, Silence ! ? These were the

‘essential features of what, a century later, was called

~ the Aubum system.

Phe reformatory idea made but slight progress until
the day of John Howard, whose name shines illustrions
in the annals of humanity and blazes like a star upon
the roll of the saints in heaven. The best biography
of him is by Hepworth Dixon. He was born af Hack-
ney, now a suburb of London, Sept. 2, 1726, The

- humbleness of his origin should be an encouragement
~ to every young man possessed of the apostolie spirit,

that enthusiasm for humanity which supplies the place
of noble birth and even of distinguished talents, if
joined to the capacity for persistent and thankless
toil. Howard’s father was in trade, a dissenter, and,

e ‘though he retired from business on a competency, he
~was not what would even then be regarded as man of

rm‘gﬂ wealth. The great prison reformer was but a dull

~ scholar: he never succeeded in acquiring much edu-
- cation, and to the day of his death he was unable to
 spell the English langnage correctly.  Two friends
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assisted him in the preparation of his book on the
s“oState of Prisons :” one of them reduced his mass
of memoranda to order, and the other gave them the
requisite literary form. While still a boy he was for
a time apprenticed to a grocer. His mind was narrow,
his health infirm; but he was intense, religions, firm
but kind, somewhat eccentrie, and, above all, single-
minded and devoted. His first visit to the Continent
was as a valetudinarian, seeking for health, before his
first marriage. e was twice married and twice a
widower. In 1755, after the death of his first wife,
he sailed for Lishon in a vessel named the Hanover,
having conceived in his mind a project for the relief
of the sufferers by the great earthquake in Portugal
that year. The Hanover was captured by a privateer,
and he was for a week a prisoner in a horrible dungeon
at Brest.  This was no doubt the place where the seed
of interest in prisons and prisoners was sown in his
philanthropic soul. For fifteen years it lay dormant.
During that period he married again, built model
cottages for the tenants upon his estate af Cardington,
near Bedford ; his only son was born (who afterwards
died a lunatic) ; he buried his second wife, with whom
Le had lived seven years, and made another journey for
his health. Soon after his return, he was made Sheriff
of Bedford and placed in charge of the jail in whicl,
4 hundred years before, John Bunyan had written the
“ Pilgrim’s Progress.”” This was in 1773. While we were
fighting for national independence, he carried on, single-
handed, a war against the oppression of the guilty and
the innocent, against precedent, prejudice and self-
interest, in which he laid down his life, -



Sheriff of Bedford, his attention was soon drawn
fact that prisoners who had not been indicted,

50 some who had been acquitted, were detained for
‘want of money to pay the fees allowed by law to the
3;113&‘ and other officials. He asked the county justices
‘of the peace to make an allowance to the jailer in lien
~ of fees. They demanded a precedent for charging the
~ county with this expense. Therenpon he rode info
«several of the adjoining counties in seareh of one, but

. Jearned that the same injustice was practised there as
at home; and, looking into the prisons, he witnessed
seenes of sorrow which daily he burned with intenser

~ zeal fo alleviate. In order to become more thoroughly
~informed as to its nature and extent, he visited most of

. the county jails in England. Seeing in two or three

- nf them some forlorn ereafures whose aspect was more
than ordinarily deplorable, he inquired why this was so,
and was lufurrnetl that the} h.a.d rec enth come from the

'wﬁstagahan, a.nd he made a second tmu of Lngl.md
;ﬁfhﬂ worst evil he encountered was jail fever, concerning
. lfﬁx prevalence of which he was examined at the bar
the House of Commons in March, 1774, and the
ker publicly thanked him for his evidence. From
 time forward his journeys in the interest of prison

Il 'lg.ated almost without intermission until his

rte e‘cpense, he ﬂsu,ed a.lmust every lmown country
accessible to European travellers. The first foreign
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prison that he sought to inspect was the Mﬁﬂg{
which he conld not gain admission. He passed thron
an attack of jail fever in France. In Spain, he requested
to be confined for a month in the prison of the I .
tion at Madrid, but was told by one of the secretaries
that “None come out under three years, and not them
without taking the oath of secrecy.” He sailed from
Smyrna to Venice in a plague-infeeted ship, that he
might learn by personal experience all about the laza-
retfos, in which he felt as deep an interest as in the :
prisons. The vessel was attacked by Mediterranean
pirates, and with his own hand Howard fired the gun
which puf them to flight. His death occurred on his
sixth tour of the Continental prisons and hospitals, when
he was on his way for the first time to Turkey and the
Orient.  His statue was the first that was erected in the
Cathedral of Saint Paul in London, -
In the history of prison reform, the two greatest
names are those of Howard and Beccaria ; one an Eng- _
lishman, one an Italian; one a Protestant, the other a E
Catholic ; one a commoner, the other a nobleman. Bee-
caria was younger than Howard by about ten years; but
he launched his book against torture ten years hefore
Howard’s first publication. Beecaria was a thinker, a
student, who worked among his books ; and, though not
a lawyer, his attack was directed against criminal law.,
Howard left his home and his native land, to pursue his
studies in the figld; his knowledge of the subject was
gained by original observation, and his attack was aimed
at the practical abuses in the administration of the ]a.w.
Howard’s personal vanity led him to suppose himself
much more of a physician than he really was; but the




; Becearia lay in the direction of political econ-
~ omy. Beccaria was seduced from the striet orthodoxy
~ of adevout Catholic by the brilliant speculation of the
~ Encyelopwdists, and he accepted the illusive and falla-
“cious doctrine of the social contract. Howard never
swerved from the simple faith of an evangelical Chris-
tian ; religious speculation had no attraction for him;
~ and his unconscious philosophy was that of Bacon, for he
followed, without knowing if, the inductive method.
His spirit was less philosophic but more seientific fhan
that of Beccaria, more patient, more Jaborious, more
indefatigable.  Beccaria had the languid, indolent
temperament of a southerner; he lacked the lifelong
‘consecration to a single purpose which distinguished his
Anglo-Saxon confemporary ; he was animated more by
‘ambition and less by a sense of duty. Both were sin-
¢ere, courageous, and undaunted by danger or opposition.
265 They had many views and sentiments in common. Both
“condemned the needless infliction of pain, and disap-
e proved of the death penalty, of life imprisonment, of
imprisonment for debt, and of long imprisonment await-
ing frial. Both saw the utility and necessity for labor

" and of education for conviets. But the genius of one
- was destructive, his eyes were turned toward the historic
- past, and he dealt to a dying outrage the finishing stroke
- of the gladiator. The eyes of the other were propheti-
N ~ cally directed to the future, his genius was constructive,
. and be laid with skill the enduring foundations upon
- which the modern world has erected the prison system
:_;I L oﬁ the nineteenth cenfury. They never met. Howard
.~ kneyw of Becearia’s book, for he quotes it : whether Bec-
= garia was aware of Howard's existence I do not know.




THE REFORMATION OF THE CRIMINAL., 127

But both were the product of the revolutionary age in
which they lived, when thrones were tottering and despot-
ism was giving way to political freedom and equality ;
and both were chosen instruments in the hand of God for
the elevation of the race by the better recognition of
universal human rights.?

A fitting close to this chapter will be a brief account
of the evils in prison construction and management, in
England, at the end of the eighteenth century.

Howard complained of the private ownership of pris-
ons by the Lords of Manors and by the Bishops. Pri-
vate pecuniary interest has always been a fruitful source
of oppression, whether this interest has taken the form
of blackmail or of profits upon conviet labor. In the
Bishop of Ely’s prison, the luckless captives lay upon
their backs, upon the floor, with spiked iron ecollars
around their necks, and heavy iron bars across their

! Becearia was a thinker, Howard an actor; hence Howard more
impressed the popular imagination, and has been more frequently
idealized in a literary way, as in the following poetical panegyric: —

From realm to realm, with cross or erescent erowned,
Where'er mankiod in wisery are found,

O'er burning sands, deep waves, or wilids of snow,
Mild Howard journeying seeks the liouse of woe.
Down many a winding step to dungeons dank,
Where anguish wails aloud, and fetters clank,

To eaves bestrewed with many a mould'ring bone,
And eells whose echoes only learn to groan,

Where no kind bars a whispering friend disclose,
No sunbeam enters, and no zephyr blows,

He treads, inemulons of fame or wealth,

Profuse of toil, and prodigal of health ;

Leads stern-eyed Justice to the dark domains,

If not to sever, to relax their chains ;

Gives to the babes the self-ievoted wife,

To her fond hugband liberty and life,

Onward hie moves ; disease and death retire ;

While murmuring demons hate, they still admire,”

AT




unt is given of an ancient castle in
ia, where, as late as 1840, prisoners were

pon their backs every night, with their feet fast

in stocks, so that they could not move). He reprobated

~ the toleration of the practice of garnish, footing, or
: j’%l"mmmage, as it was variously called, the nature of
~ which can be inferred from the command given by the
L jailer to each new arrival, * Pay or strip.” He saw, in
~ the rules which authorized the collection of fees from
_‘_?t@cﬁéénera, on sundry pretexts, a fruitful occasion of
- wrong; and he desired the abolition of the fee system
~ and the payment of fixed salavies instead. He found
~ men and women not only ragged but actually dying
J:IJ. of starvation. In some Bridewells no food was fur-
~ nished. The keepers, on applying to the magistrates
~ for an order to supply ity had been silenced by the bri-
~ tal answer, “Let them work or starve.” In many jails
~ food was not given to debtors, who were dependent on
yarity for the continuation of their existence. Pris-
ouers who had money were required to buy supplies
 from the jailer, who kept a tap, where not ouly food butb
i was sold, at an exorbitant price. The sale of beer
by jailers was prohibited, under George ITI.; but the
.| te was evaded by giving permission to debtors to
sell. The profits of the tap, together with the fees and
garnish money, enabled the jailer to pay rent 1o the

ner of the prison, if it was a private prison. The

of Portland charged eighteen guineas a year for a

n of one room, with a cellar under it. The office of

arden of the Fleet was granted by Elizabeth to Sir

y Whicheot and his heirs forever. Later, the

was set aside, on the ground of its descent to

S

e
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persons not qualified to execute the duties of the Posi-
tion, and a grant of life was made of it to Baldwin
Leighton. After his death, it was given to one Hugeing
and his son, for the term of their lives. in consideration
of £5000 paid to Clarendon, the Lord Chancellor.
Hugging & Son sold out to jambridee & Corbett,
whose eruelty to prisoners for the sake of extorting
money from them resulted in a Parliamentary inquiry
and their having to stand seven trials for murder and
another for theft. The Warden of the Marshalsea 18-
joiced in an income of £3000 or £4000 a year, One
method of extortion was to iron prisoners heavily and
make them pay to have their fetters removed or light-
ened. The bedding furnished without charge was as
scanty as the food: prisoners often lay upon the straw,
which was not changed and finally wore into fine dust.
Outsiders were freely admitted, even loose women to
spend the night, if money could be thus made by the
Jailer. There was no privacy which was not bought.
All mingled freely, of both sexes; and poor debtors,
like the Viear of Wakefield, had their families with
them as permanent residents of an abode the atmos-
Phere of which was as foul and obscene as any upon
earth. Even in the Bridewells, the object of whose
establishment seems in many instances to have been
forgotten, it often happened that no occupation was
provided. The time was spent in gaming, fighting,
dawdling, recounting real or fancied criminal exploits,
planning fresh depredations, and horse-play. A favor-
Ite amusement was the holding of a mock court.) The

1 My, Buxton, in lis @ Inquiry  (1818) describes the trials in New-
gate, as follows : ** Their code isa subject of some curiosity. When
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mora.l state. They lacked ventilation and
i, there was usually no water supply, they were

‘paor]y lighted, and they were abominably filthy. Some

of them were badly overcrowded. In the majority,
there was no medical attendance; in some there was
medical care of felons, but not of debtors. Malignant
typhus fever, called jail fever or ship fever since those
were the places in which it was most likely to originate,
- was genera.lly prevalent, Howard affirmed that more
prisoners were destroyed by this fever than were put to
death by all the public executioners in the kingdom.
The disease was not confined to prisons, but was propa-
gated by contagion in the courts. The ¢ Bloody As-
gize? was held in Oxford Castle in 1577. All who
were present, including the TLord Chief Baron, the
ﬂhﬂnﬁ and about three hundred more, died within

any prisoner commits an offence against the community, or against an
‘individunal, he is tried. Some one, generally the oldest and most dex-
‘terous thief, is a.ppmnted judge ; a towel tied in knots is hung on
‘each side of his hiead, in imitation of a wig. He takes his seat, if he
‘ean find one, with all form and decorum ; and to eall him anything
‘but “mylord " is a high misdemeanor, A jury is then appointed, and
nmﬂarly sunorn, and the eulprit is bronght up. Unhappily, justice is
‘not administered with quite the same integrity within the prison as

ﬁthom it. The most trifling bribe to the judge will secure an ag-

ttal, but the neglect of this formality is a sure prelude to condem-

- nation. The punishments are various; standing in the pillory is the

gl

aviest. The eriminal’s head is placed between the legs of a chair;

n.nd his arms stretchied out are attached to it; he then carries ahout

this machine ; but any punishmént, however lmmous the offence, may
be commuted into a fine, to be spent in gin, for the use of the judge

, _mﬁqury”

A somewhat similar moot court was tolerated by the local authori-
ties in the county jail at Denver, Colorado, some years ago, and
he United States court was obliged to put an end to it.
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forty hours, In 1730, at Taunton, several hundred,
among whom were the Chief Baron and the Sheriff.
died from jail fever contracted at the Lent Assize
there held. The odor in some of the prisons that he
visited was so fetid and so clinging, that he had to
travel on horseback on aceount of it, not being able
to endure the scent of his eclothing in the confined
atmosphere of a coach, 1t is greatly to his credit, that,
with no medical education, he should have divined the
cause of this fever and the remedy for it, and that his
representations with reference to it resulted in its entire
suppression in England within seven or eight years from
the time that he entered upon his labors.

His strictures upon the non-residence of jailers and
the infrequency of jail deliveries were also well-de-
served ; and he fearlessly held up to the English people
the superiority in so many particulars of the (lontinental
prisons, especially in those of cleanliness and of indus-
trial employment of prisoners. The prisons of Holland,
he said, were so clean that one would scarcely believe
them to be prisons. But one advantage the English
prisons could congratulate themselves upon ; there was
1o chamber of torture in any of them.

[t is evident that the reformation of prisons had to
precede, in the logical and historical order, the reforma-
tion of prisoners. Probably the same is true, at the
present time, of the slums in our great ecities; their
physical must precede their spiritual transformation,




CHAPTER VIIL

THE PENNSYLVANIA AND AUBURN SYSTEMS.

-l

A preEuimiNAry hint as to prison architecture had
~ heen afforded in the cellular construction of the Hospi-
v tal of Saint Michael at Rome. But the real beginning
~ of that art, in its influence upon prison construction in
~ our time, was the building, by Vilain XIIIL, of the
~ prison of Ghent., Vilain was a man of extraordinary
~ capaeity and character: a gentleman by birth, who was
rgomaster first of the town of Alost and afterward
the town of Ghent. A Deputy of Flanders, the Em-
¢ Maria Theresa made him a Viscount, in recogni-
of the great work he had done in the reform of the

~ Flemish fiscal system.
~ There is a natural connection between mendicity and
oL ‘erime. Habitual hunger develops and fixes the ¢riminal
character. All men must recognize the similarity be-
tween the characteristics of a petty ¢riminal and those of
‘vagrant. There are men who beg when they cannot
steal, and who steal when they cannot beg. The beggar
- gflthe thiet are alike lacking in foresight, in the power
~ of application, in continuity of thought, in personal,
o} -E_moral responsibility. Both are constitutional liars.
~ Both feel that the world owes them a living. Neither
~ sustains any permanent relation to society at large, ex-
~ cept one of antagonism to soeial order; and often, in the
~ caseof both, there is wanting any attachment to the soil.
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The Prison of Ghent.

General Perspective Mew (from & Model by Brasmt,)
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After the breaking-up of the feudal system, mendicity
was very prevalent in Europe. The Crusades helped
materially to develop it. Tt received a fresh-and mighty
impulse, on the return of the Crusaders. The Church .
did not frown upon it : the mendicant friars were a fa-
miliar medieval sight, and they set a bad example for
imitation by men who needed not to take any vow of
poverty and who would not take the vow of chastity
or of obedience. At the close of the eighteenth century,
Flanders was overrun by an idle and vicious horde of
supposed paupers, more than half of whom were impos-
tors, who devastated the country: cutting and burning
timber, robbing the peasants, and committing depreda-
tions which called for severe chastisement: But severe
measures are ravely adopted anywhere for dealing with
framps ; and still more rarely are they enforced. Inm
1771 the Deputies of the Estates of Flanders prayed
Vilain to formulate and submit for their adoption a plan
of relief. In April he responded to this appeal in a
memoir which bore as its motto two familiar seriptural
quotations: «If any man will not work, neither let
him eat,” and «In the sweat of thy brow shalt thou eat
bread.” - He sugeested the erection of a maison de foree
or workhouse, the cost of which he estimated at six
hundred thousand florins. This proposition was dis-
cussed by the Provineial Assembly, adopted in July,
approved by the Empress of Austria in January, the
fiecessary fax was levied, and in 1773 the prison was
partially finished and occupied. The dates are impor-
tant, for the period of the American Revolution was
that of so many of the movements which, in their
entirety, formed the beginning of prison reform.
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ve submitting a drawing of the outline of this

nous. structure, the remark is in place at this point,

~ that the elements of prison architecture are very simple,

~ The first prison was a single cell, usnally at the top or

] hottom of a tower, lighted by a narrow window if at all.

It may have been square, circular or octagonal, but is
- fairly represented by a square, as follows: —

Two cells would lock thus:—

Suppose a corridor added, on one gide: —

Or placed in the centre: —

|
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The Prison of Ghent.

Ground Plan (from the Memoir by Vilain xilii,)
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These arve the elementavy principles of cellular con-
struction. There will be a corridor or there will be
none ; if there is a corridor, it will be in the centre or
on one side. If on one side, it may be on two or three or
four — the principle is the same. If the corridor is in
the centre, the cells will have outside windows, and the
corridor will be lighted from the roof or by one or two
end windows. If the cells are in the centre, the corri-
dors will be lighted, and the cells will not. The ar-
rangement of cells in long rows, or in tiers one above
the other, does not change the principle; neither does
the size of the cells, nor the manner in which they ave
furnished.

In the Hospital of Saint Michael, at Rome, the corri-
dor was in the centre, as at Philadelphia; but in the
prison of Ghent, the cells were in the eentre, and the
corridors next the outer walls, as at Auburn. This is,
[ think, the oldest historical example of that mode of
construction, -Another novelty in its plan was the ar-
rangement of the departments or wings. The outline
of the building was oetagonal, with eight trapezoidal
courts between eight wings radiating from an oetagonal
centre, enclosing an octagonal central court, making
nine courts in all; the wings were connected at the
exfremities. This will be better understood by refer-
ence to the arehitectural plan on the opposite page,
taken from Howard's book. The stellar form given
to this prison may have influenced the architecture of
the penitentiary at Philadelphia,' and the placing of

L8Sir Edmund F, DuCane, in “ The Punishment and Prevention
of Crime,” following no doubt other writers in whose accurncy he
supposed that he could have confidence, asserts that the radiating
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to it Then hé believed in industry as the primary
agency for reformation of the eriminal chavacter. The
labor which he regarded as reformatory was not, like
the English erank and treadmill and shotdrill, perfune-
tory physical exercise of a semi-punitive, semi-sanitary
sort; nor was it. like picking oakum, as nearly unpro-
ductive as can well be imagined. Furthermore, he
recognized and insisted upon the importance of trade
instruction, with a view to putting the prisoner in con-
dition to earn an honest living, when discharged. TFi-
nally, he appreciated the importance, in the selection
of prison industries, of choosing, as far as practicable,
such as would come least into competition with free
labor on the outside. For this reason he rejected sev-
eral excellent business offers to introduce certain lines
of manufacture into the prison, one of which was the
manufacture of tobacco, which, besides, he regarded as
demoralizing to the inmates. He sought to find trades
not followed in Flanders, but which, if adopted, might
prove profitable to the Flemish people. In faet, there
Was a great diversity of avocations followed in the
prison, among which may be mentioned: carding, spin-
ning, weaving, shoemaking, tailoring, carpenter-work,
and the manufacture of wool and cotton cards. To
encourage prisoners to work, he allowed them a per-
centage of their earnings, and the opportunity to do
overwork., Part| of their earnings was their own, fo
éxpend in the prison; part was retained, to he given
10 them at their discharge, so that they might not be
penniless and on that account relapse into erime. The
rasping of logwood was reserved as a penal pursuit.
Few men have ever better expressed the nature and




. ",;pehce regula.tmns framed for the govemment of pris-
‘oners : « Discipline consists in the exact execution of
~every order given by a superior officer, without ques-
~tion or remark; and in the punishment of every act
of disobedience, in order to achieve what the sentlments

of honor and probity are insufficient to accomplish.”
This he expected to secure by constant vigilance on the
part of guards, and by the gradation of disciplinary
punishments, according to the degree of offences and
the amenability of the thoughtless or nnruly to admo-
nitions and warnings, culminating in the lash, solitary
imprisonment, and the prolongation of the term of
incarceration, at the rate of a week of added detention
for each day in the dungeon. -

Every prisoner had a cell to himself at night: the
work-shops were in common, and meals were served at
a common table.

- He provided a resident physician and a resident chap-
lain.

Proper attention was paid to the classification of pris-
oners. Felons were separated from misdemeanants and
vagabonds, there was a distinet quarter for women,
and he designed to make special provision for children
also.  His purpose being to combat mendicity, he al-
lowed the commitment of children of the very poor by
their parents, at a moderate charge; the directors sub-
~seribed a fund at their own expense, the interest of
‘which was to be applied to the payment of a school-
master,

Commitments for grave gffences were by commuta-

- tion of sentence from corporal or capital punishment
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to simple imprisonment. Vilain objected to life sen-
tences, as tending to produce despair and therefore in-
submission ; and to short sentences, as not sufficient
to teach the prisoner a trade, and therefore not reforma-
tory. He wanted a minimum sentence of at least a
year. He thought it unfair to authorize by law the
detention of a conviet after the expiration of his term
of sentence, by way of penalty for misconduet in prison,
and not to admit of a reduction of sentence as a reward
for good conduct; but remarked that, since the right of
pardon and commutation of sentence is a royal preroga-
tive, the prison authorities ought to be empowered and
requuired to recommend convicts for pardon from time to
time, at their diseretion. This was a sort of prophetie
approval of what is now known as the indeterminate
sentence, or at least of our “good time” laws.

Such enlightenment in advance of his age, is truly
wonderful. It is not surprising that the prison at
Ghent excited Howard’s warm admiration. On the oc-

0

casion of his third visit, in 1783, he observes: —

“T found a great alteration for the worse; the flourishing and
useful manufactory destroyed; and the looms and utensils all
sold, in consequence of the Emperor's too hasty attention to-a

petition from a few interested persons. That which ought to be
the leading view in all such houses is now lost in this house."

Maria Theresa, whose noble ambition was to reform
every part of the imperial administration of Austria,
had been succeeded by Joseph the Second, who had al-
most an insane hatred of all reform. The pecuniary
interest of court favorites or the friends of such favor-
ites outweighed in his mind all considerations of the
welfare of prisoners and of the advantage to society to




Flanders was occupied by the French, who inaugurated
ﬁi:a system of contract labor in this prison, so that it
never fully recovered its former prestige as a reforma-
tory institution.

- Nevertheless, it was the birthplace of the new peni-
tentiary dispensation. The first signal instance of its
influence upon human thought was the publication, in
1787, of a series of letters by Jeremy Bentham, then
m Russia, to a friend in England, entitled « Panopti-
“eon, or the Inspection House.” The Panopticon seems
to have been the joint invention of himself and his
“brother, who was an architeet, employed to build a Rus-
- sian prison (which was not erected, because of the war
which just then broke out between Russia and Turkey);
‘and the distinguished English publicist, seeing an adver-
tisement that a house of correction was about to be

N erected somewhere in England, thought that a modifica-

_.:txon of the Russian plan would answer for that. A
‘comparison of the drawings for the Panopticon with

- those for the prison of Ghent will show that they have

~ little in common, except the general form of a cireular
ﬁtmctme The Panopticon was to be in effect a gigantic

e ls,ntem, lighted by a glass roof, with cells next the outer

wall, facing the centre, and an apartment for the Tn-
spector in the middle, so that the interior of each cell
~ would be at all times visible from a single point. The
- scheme had little merit, in comparison with its defects
- and, although efforts were successively made to have it
Qﬂﬁpﬁed in Ireland, England, Flanw and the United
- States, it was everywhere rejected. A committee re-
ported adversely upon it in New York, in 1811. It can
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~ be regarded in no other 1

ties of prison history. I 4
There is, however, little doubt that the design of ﬁh& e

Eastern Penitentiary of Pennsyl\ra.ma. was suggeste by. X

that of the prison of Ghent.! Both are radiating prisons,

with wings extending in various directions from a com-

mon centre, like the spokes of a wheel or the arms of a

windmill. In the Philadelphia prison, the cells are nm }

the outer walls, instead of in the centre, as at Ghents ;

and the connecting structures at the extremities are

lacking, as if the felloes of a wheel had not yet been

fitted to the spokes. The resemblance in other respects

is quite striking. .
William Penn, the founder of the colony which bears

L When the ideaof the penitentiary system dawned upon the world,
there were no precedents by which to be directed in its cl&ve'lnpmentrf
Inthe matter of architectural construction, the friends of an impm'mﬁ\_'
prison discipline were divided between the ** radiating " and the *eir-
cular™ plans. The Panopticon was strictly cireular; the Eastern
Penitentiary at Philadelphia was strictly stellar. Between the
‘were the Prison of Ghent, built before either of them, and the Mill-
bank Penitentiary, in Loudon, built after them both. Ghent wasan
octagon, with eight surrounding triangles; Millbank was a hexagon,
With six surrounding pentagons. The arrangement of cells however,
at Ghent, was predominantly radiating; at Millbank it was predomi-
‘nantly eircular in prineiple, though not really eiveular in form — each
of the pentagons, was, so to speak, a modified circle, that is, in 1
‘words of Mr. Holford, the prison was “ so built as to enclose its conrt-
yards within its perimeter.”’ Archhishop Whately said, as late as
1832, “ T do not tlmk there is any one system which, in the present
state of our knowledge, we are authorized to fix on as decidedly pref-
erable to all others; it would certainly be the most modest, and T
think it w ould also be the wisest, procedure, to give a fair trial to.
each of several different ones, which have been well recommended.”
He was not speaking of architecture, but the remark illustrates the
uneertainty which prevailed as to the best course to pursue. In fact,
the radiating system of constrnetion is still highly mmﬁﬂs after
trial: the circular plan has been abandoned.




~ his rel 'io .halief he had, as a Quaker prea.cher,
wvisited Holland, and had been greatly impressed by
the Duteh workhouses. The denomination to which he
belonged has always been noted for its benevolent spirit :
the Friends condemn war and slavery and capital pun-
d 1&hment. When Penn framed a eriminal code, he re-
~ duced the number of capital erimes (which in his native 4
1 country aggregated between one and two hundred) to |
~one, namely, wilful murder. The Quakers took up the '
cause of prison reform, and made a religion of it. The
Philadelphia Society for Relieving Distressed Prisoners
g ‘was the parent of all modern prison associations. It
‘was organized in 1776, suspended operations during the
‘War of Independence, and was reorganized in 1787,
when the war had ended, under the new title of “The
=3 Philadelphia Society for Alleviating the Miseries of
~ Public Prisons.”
- There was at that time a jail in Philadelphia, called
‘the Walnut Street Jail! the condition of which was
Iwellmgh intolerable. It was a congregate prison, with-
out discipline: the first time that any clergyman at-
tempted to conduct religious services in the yard, the
]a.ller, as a precaution against riot and to insure the
Ip_):a_gphers personal safety, had a cannon brought into

§

~ !'Theold jail at the corner of Third and Market Streets having
- hegome insufficient, the Legislature, in 1773, autlorized the county

~ commissioners to build a new prigon at the south-east corner of Sixth

- and Walnut streets, a deseription of which may be consulted in the

T ‘L(ﬁ%ﬂﬁd States Gazelte for Octobar, 1835. A new prison in Arch street

J . 1\7&5\])?0\#1(]&:1 forin 1803, Im 1831 both thn Wi l!nut and Arch street
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the yard, and placed beside it a man with a lighted
mateh. It is possible that the evils of promiscuous asso-
ciation as here seen were one of the incifing causes of
the advocacy by the Quakers of separate imprisonment.

The idea of strietly cellular isolation by day as well
as by night was not original with them; at least it was
not new in the world. The oubliettes and the dungeons
of the Inquisition were made for solitary confinement
of prisoners — but with a view to hastening their death.
The Church had a motto, Heclesia abliorret a sanguine,
which it construed literally, but had ways of putting its
victims to death, in some instances, without the shedding
of blood; for example, in the horrible dungeons, named
Vade in pace, which means “ Depart in peace.” They
are said to have been invented by a Prior of Saint
Martin-in-the-Fields, named Matthew, and were places
where men were allowed to starve to death. But the
first mention of solitary incarcerafion as a means of
bringing an offender to repentance (which was the
Quaker idea) that I have been able to discover, is in
the following extract from the posthumous works of
Mabillon, a Benedictine of the Abbey of Saint Germain,
in Paris, one of the most learned men of the age of
Louis XIV.:—

*“Penitents might be secluded in cells like those of the Car-
thusian monks, and there employed in various sorts of labor.
To each cell might be joined a little garden, where, at appointed
hours, they might take an airing and cultivate the ground. They
might, when assisting in public worship, be placed in separate
stalls. Their food should be coarse, and their fasts frequent.
No visitors from the outside should be admitted; but the solitude
of prisoners’ lives should be unbroken, except by the visits of the
Superior or some person deputed by him to exhort and console
them,”




L.

Christian Knowledge Society of London, organized in
1699, appointed a committee on prisons, of which Dr.
Thomas Bray was the chairman. He made a report
in 1700, followed, in 1710, by an « Essay towards the
Reformation of Newgate and the Other Prisons in and
about London,” which is reprinted in Dixon’s lite of
Howard. In these publications he proposed separate
confinement for prisoners under sentence of death, but
limited it to them. In 1740 or 1750 (different authori-
ties give different dates) Bishop Butler preached a
sermon before the Lord Mayor, in which he advocated
separate cells for all prisoners: he said that he con-
sidered preparation for life even more important than
preparation for death. A clergyman named Denne took
the same position, in 1772, in a letter to Sir Howard
Ladbrooke. Howard himself favored it, but not with-
out rveservation. He had seen separation practised in
Europe. Of Holland he reports that “in most of the
prisons, there are so many rooms, that each prisoner
is kept separate: they never go out.” In Switzerland,
'in_—-eyery canton visited by him, felons each had a room
to themselves, #that they might not tutor one another.”
Tn his chapter on permanent improvements, he expresses
‘his own opinion: —

1 wish to have so many small rooms or cabins, that each

‘eriminal may sleep alone. 1f it be difficult to prevent their being
_together in the daytime, they should by all means be separated

~at night. Solitnde and silence are favorable to reflection, and

may possibly lead them to repentance.”

Elsewhere he has said that he wished «all prisoners
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to have separate rooms, for hours of thoughtfulness and
reflection arve necessary;” and added that he meant by
day as well as by night, but yet “not absolute solitude.”
That he dreaded the effect of too protracted isolation
is apparent from the following quotation :—

“It should be considered by those who are ready to commit for
a long term petty offenders to absolute solitude, that such a state
is more than hwman nature can bear without the hazard of dis-
traction or despair.”

The earliest prisons built upon the separate system
m England were built, one of them at least, under
Howard’s eye, or after consultation with him: the jail
at Gloucester, built by Sir G. 0. Paul, an eminent
magistrate, about 1785, and opened in 1791, under a
special Act of Parliament for the regulation of the
Gloucestershire prisons. A separate cell for each pris-
oner was also provided in the jail at Horsham, huilt
in 1779, six years before that of Gloucester, but there
13 10 evidence that the separation of prisoners by night
and by day was there enforced.

Solitary imprisonment was prescribed by the revolu-
tionary penal code of France, adopted in 1791, in the
following words : —

*“Every conviet sentenced to lq géne shall be incarcerated
alone in a light cell, and shall not he put in irons nor be hranded;
but he shall be interdicted from all communication, during the
term of Lis sentence, with other convicts or with persons from
the outside,” 1

! This reminds one of the dreadful inseription which the great and
humane Edward Livingston proposed, in his “ System of Penal Law
for the State of Lonisiana,” to have inseribed on every murderer's
cell : *In this cell is confined, to pass his life in solitnde and sorrow,




ost a literal transcript from the Austrian
‘pnbhshed, by Joseph II. in 1785 but the Austrian
inal contained a clause forbidding the giving to any
oner, at public expense, of any food other than bread
and water, which was substantially equivalent to slow
starvation. The purpose of the Austrian code was the
jmmemorial wish to suppress crime by severity: bub
-ﬁm French modification of it was animated by a half-
formed thought of the possibility that the prisoner
might be benefited by seclusion.
~ Notwithstanding these various pwmomimns of the
coming revolution in pr ison construction and manage-
ment, the real foundation of the separate system can
hardly be said to have been laid until, in April, 1790,
the Legislature of Pennsylvania direct ed the County Comni-
sioners of the county of Philadelphia to erect, in the
1 of the Walnut Street Jail, #a suitable number of
ells six feet in width, eight feet in length, and nine'feet
,m height,” which, “without unnecessary exclusion of
aiv and light, will prevent all external communication,
- the purpose of confining there the more hardened
and atrocious offenders, who have been sentenced to hard
B. odnﬂoted of the murder of C. D.; his food is bread of the
wsest kind, his drink is water, mingled w;l.l: his tears; he is dead
the wor!«l this cell is his grave; his existence is prolonged, that
Bsmgyremamlmr his erime and repent it, and that the continuance
his punishment may deter others from the indulgence of hatred;
iwmce, sensuality, and the passmns which led to the crime he has
~ gommitted: When the Almighty, in his due time, shall exercise
~ him that dispensation which he himself arrogantly and
edly usurped towards another, his body is to be dissccted, and

ul will abide that judgment which Divine Justice shall deeree.”
1o donbt that. this was meant as an jnducement to the Legis-
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labor for a term of years, or who shall be sentenced
thereto by virtue of this act.”

Unfortunately, no labor was provided for conviets fhus
separately confined. The old Quakers, sensitive as they
were to the infliction of hodily pain, seem to have leen
unable to form in their minds an image of the fearful
mental torture of solitude in idleness, as they did not
foresee the inevitable effect upon the prisoner’s physical
and mental health,

The condition of prisons in America, previous to this
beginning of prison reform, and in many places for
years afterwards, was about as bad as in England and
elsewhere in Europe. In the State of Conneetient, there
was at Simsbury,? for fifty years or more (1773 to 1827)
an underground prison which was merely an abandoned
mine, into which prisoners were thrust at night with
their feet fast to iron bars and their bodies attached by
¢hains around the neck to a greab beam above. If was,
notwithstanding this severity, a place where revelry ran
riob, and at times pandemonium reigned. The cells in
the Maine State Prison eertainly as late as 1828 were in
the form of pits, entered by a small ladder, through a
grated iron door, from the top; for at that time the
intention of the authorities was to make enough more

! The Simshury copper mines wers worked at intervals for about
Seventy years prior to the American Revolution, then abandoned and
used by the Colony of Connecticut in 1773 as a permanent prison.
The first prisoner was committed Dee. 2, 1773. Congress applied
I 1781 for the use of these mines as a military prison, but, before the
Completion of the negotiation, the war closed. For a time mining
Wwas followed, but given up on account of the use made of the mining
tools by the prisoners in digging out. Afterwards they wera em-
ployed in making wrought nails. This was the Connecticut State
Prison from 1774 to 1827,
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' In 1_817, the I’amlsylmnia Legislature authorized the

construction of two penitentiaries, one in Philadelphia

and the other af Pittsburg. Both were planned by an
architect to whom the world is under a permanent obli-
gation — Edward Haviland. That at Pittsburg was first
built and occupied : the arrangement of the cells in a
circle was bad, and has not been imitated. - That in
Philadelphia has served as a model which has been
copied in all parts of the world, with variations, but
preserving its main characteristics, the radiating wings,
with cells next the outer walls and a corridor in the
centre. The drawing on the opposite page shows the
original design, which has been departed from and
graatly _injured by the construetion of additional wings,
for which there was really no available space; but the
more recent cells are an improvement upon those first
built.

The construction of individnal cells was a natural and
‘very praiseworthy reaction against the recognized evils

~ of confinement in association, especially in idleness and

without much attempt at discipline. The ]:reamble to
the Act of Parliament adopted in 1779, at the persistent
instance of Blackstone, Howard and Eden, (afterward
Lord Auckland), defined the object of the penitentiary

ol 1 ‘system to be: “to seclude the criminals from their for-

B
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mer associates, to separate those for whom hopes might
- be entertained from those who were desperate, to teach-
i;hem useful trades, to give them religious instruction,
and to provide them with recommendation to the world
aud’ the means of obtaining an honest livelihood after




Cross Section of one Wing.

ST

| %&% |
T, L THHE |

Ground Plan,

Front Elevation, Showing Wall,

Original Design for the Eastern Penitentiary of Pennsylvania.
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the expiration of the terms of \eir punishmen
questions to be decided were, first, how far the ¢ _
cation of prisoners required to be carried, whether th
should e grouped or isolated; and second, whether, if
isolation were to be the rule, it should be by night.-on}y; 1
or both by day and night. T

At the same time that the people of Pennsylvania -

were grappling with these problems, the people of New
York were doing the same, but finding a different solu-
tion. There new laws and a new systemn had been ap-
proved in 1797 ; but the Auburn State Prison was not
created until 1816. It was designed for separation by
uight only ; the convicts were employed during the day
in large workshops, in which, under the superintendency
of Elam Lynds, formerly a captain in the army, the rule
of absolute silence was enforeed with unflinching stern-
ness.  Captain Lynds said that he regarded tlogging as
the most effective, and at the same time the most
humane, of all punishments, sinee it did no injury to
the prisoner’s health and in no wise impaired his physi-
cal strength: he did not believe that a large prison
could be governed without it. This belief actuated his
conduct. He had little or no faith in the possibility of L
reformation of conviets; he believed them all to be _
arrant cowards, and eneouraged in the sub-officers the

disposition to treat them with contempt. A fale is

related of him, that, having heard that the prison harber

had threatened to cut his throat, he seated himself in

the chair, demanded to be shaved by him, and, at the

conclusion of the ceremony, remarked to the abashed

and intimidated man, ¢TI am stronger without a weapon
than you are when armed.” Accordingly, corporal pun-




iﬂimeut was t'requent at Aubum, it was inflicted upon
the spot, ‘the moment that a man was defected in com-
munication with a fellow-prisoner. Captain Lynds proved
to be such a successful diseiplinarian, that he was se-
lected to build the new State Prison at Sing Sing,
ereated by act of 1825, which he did with convict labor,
to the astonishment of mankind, who did not suppose
such an achievement within the bounds of possibility.
Now that the nature of prisoners is better understood, it
is 80 common as to exeite no remark.

BSilence was, of course, so far as it could be enforced,
in itself a form of gseparation of prisoners.

In 1819, the New York Legislature authorized and
directed the building of a wing at Aubwn with cells
like those in the Walnut Street Jail at Philadelphia, for
trying the effect of cellular isolation upon prisoners.
Tlie block, which contained eighty cells, was oceupied
in 1821 ; but the results, in the direction of insanity and
impaired health, were reported to be snch, that the ex-
periment was abandoned in 1823, The men confined to
it were given no work: five of them died within a year,
and one of them went furiously mad.

In 1827, the Pittsburg prison was ready for the recep-
tion of conviets. There was no provision for the em-
ployment of convicts committed to it. A committee of
the Legislature of Pennsylvania, appointed in December
of that year. to veport whether solitary confinement
should be the rule in the Eastern Penitentiary, ad-
vised the introduction into it of the Auburn systemj
but, under the influence of’ Roberfs Vaux and others,
the recommendation of the committee was rejected. Tt
was determined, however, no longer to confine prisoners
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in solitary cells in complete nllen?ss, and, in 1829, the
legislature preseribed employment for all prisoners.

Between the Pennsylvania and Auburn systems, so-
alled, a fierce rivalry sprang up. On the one hand,
it was insisted that the remedy for the mutual corrup-
tion engendered by contact of conviets in association
¢an only be prevented by putting an end to all communi-
cation between them. To this it was replied that there
can be no such contamination under the rule of silence,
The solitary or separate system was admitted to be the
more costly, Its opponents declared that it was cruel
and - dangerous; its friends denied the charge. La-
fayette was mot favorable to it, because, he said, he
remembered that when he was incarcerated in the for
tress of Olmutz, he was forever planning new revolu-
tions, from which he inferred that an ordinary eriminal
would in like manner plan, in the solitude of his cell,
fresh depredations upon society; and also because he
had seen the wretched inmates of the Bastille released
it'uin their dungeons, and he knew that many of them

had been reduced to a condition of complete imbecility.
Edward Livingston, on the other hand, was its admirer
and advocate.

The Boston Prison Society, founded in 1826, and the_
New York Prison Association, organized in 1845, waged
a long and bifter controversy over the question at issue,
with the Pennsylvania Society. The neeessity for prison
reform societies was, in the formative state of the peni-
tentiary system, very great. Our forefathers, who had
emigrated to secure for themselves the blessings of civil
and religious freedom (to say nothing of making their
fortunes in the new world) were capable of as arbitrary




- HEBQ PUNISHMENT AND REFORMATION.

:.an&"erna] acts as any of their Old World oppressors, as
is witnessed not only by the insane persecution in New
“England of old women and young girls as witches, but
by various other facts less familiar. In New York, for
'qxa;mple-, negro slaves were sometimes burned alive, and,
in order that they might be the longer in burning, green
wood was used in making the fire. Worse even than
that, they were sometimes hung up in a sort of frame
and left to starve to death and their bodies to be eaten
by the birds. The state of sentiment in Massachusetts
may be inferred from a declaration adopted by the diree-
tors of the Massachusetts State Prison in 1815, in which
the doctrine was laid down that the discipline should be
as severe as the law of humanity will by any means
tolerate ; that a prisoner’s mind requires to be reduced
to a state of humiliation; that all intercourse of pris-
oners with each other, and still more with the outer
‘world, ought to be suppressed; that no newspaper
should Le allowed inside the walls; that a prison is a
world by itself, whose inhabitants are not supposed to
know anything of what is passing without its orbit;
that the rules should be rigidly enforced, and the
smallest deviation from duty severely punished; that
the punishment of a conviet is incomplete, so long as
his mind is not conquered — conviets should be brought
to the condition of clay in the hands of the potter, sub-
_jeet to be moulded into any form whieh the government
‘of the prison might regard as necessary. The guards
were exhorted to think of thé prison as a voleano filled
“with burning lava, which, if not restrained, would de-
stroy both friends and foes; therefore they were always
to be on their watch against a possible eruption. I
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dare say that the fact is almost wholly forgotten that
the ancient practice of tattooing Massachusetts prisoners
on the arm with the words « Massachusetts State Prison”
was not abolished by law until June 12, 1829.

The example set in the Walnut Street Jail was fol-
lowed here and there, in the United States, for a longer
or shorter period, and with some limitations and reserva-
tions; but it failed to produce a permanent impression
upon the American prison system. Solitary eonfinement
for some proportional part of the term of sentence was
authorized in Maryland in 1809, and in New Jersey
in 1820. Solitary confinement as a disciplinary pun-
ishment in a State prison or penitentiary, with or
without preseribed limits, is not uncommon; and the
general opinion of American experts in penclogy is fa-
vorable to the complete isolation of prisoners under
arrest and awaiting trial. DBut the only states, I think,
which have experimented with it, except Pennsylvania,
as the principle of a prison system, are Virginia, where
it can hardly be said to have had a fair trial: it was
in 1822 the cells were in a basement, never warmed,
where the water stood in drops upon the wall: New
Jersey, which adopted it in 1833 and abandoned it in
1838 : and Rhode Island, which adopted it in 1838 and
abandoned it in 1842 or 1843, It was given up in
the Western Penitentiary of Pennsylvania in 1869 ; and
the model prison erected on the bank of the Ohio River,
at Allegheny, is on the congregate plan,

Sven at Philadelphia, the modifications introdueed
into the system have been great: its harsher features
have been gradually eliminated, and the failure of the
legislature to provide funds for the proper enlargement




e establishment; has compelled a partial abandon-
ent of the attempt to earry it out in full, aceording fo

it original intention. The number of cells is so much

_-:;r'l .
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less than that of the conviets who oecupy them, that
“doubling up ” was inevitable. In some nstances, how-
ever, particularly in the female wing, the association of
p;fi_spnel‘s is allowed, in the cells or at work, from mo-
tives of hnmanity, and it is admitted to be needless and
unprofitable to nsist upon the absolute isolation of all
conviets, of every eclass, _

The conflict between the Pennsylvania and Auburn
systems attracted the notice of the civilized world, and
various European commissions crossed the Atlantie, to
examine and report upon them; of these reports four

are conspicuous by their thoronghness. Messrs. Beau-
‘mont and De Tocqueville came first, in 1831, at their
Own expense, but accredited as the representatives of

the French government. Sir William Crawford was

sent here, the same year, by the English government,

which made the liberal allowance of £5,000 for his
‘expenses, which enabled him to provide himself with
many illustrative drawings and other valuable material

~ foran elaborate report, which was the basis of the Eng-

lish Act of 1835. He said of the Eastern Penitentiary
at Philadelphia, that it was *in fact, with some trifling
difference in the arrangements, but a counterpart of_t.he
Bridewell at Glasgow,! which was in operation five

F'Mr. J. J. Gurney, who visited the Glasgow Bridewell, Sept. 10,
1818, says of it in his *“ Notes " that its principle was solitary confine-

ent —one cell for every prisoner, but that Mrs. Fry and Le found

{two persons in every cell, * Tlhe prigoners are able to communicate
With one another out of their respective cells by day and by night.

- As their windows look over a small plain on the public road or street,




ﬂeﬂl(", we were fwored with a visit from Messm._De_mﬂt& -

and Blouet, two other Frenchmen. ;
From America the controversy pa.ssed over into
Europe, where it has not yet ceased. The two rrva;l;
systems are known all over the world as the Pennsyl-
vania and Auburn systems, though the first did not
originate in Pennsylvania, nor the second in Auburn,
and though neither is now followed, at least in its en-
tirety, as conceived by its originators, either there or
here. The general adoption of these distinctive names
is nevertheless an admission, honorable to the American
nation, that it was on the free soil of the United States,
under the influence of democratic iddas, that the peni-
tantmry system received ifs earliest and best expression,

a humane reaction against former tyranny and op-
pres&wn in the name of eriminal justice. The Pennsyl-
vania system was better thought of abroad than at
home. It was adopted in Belgium in 1838: Oscar, of :

every little noise and every fresh object on the outside divert their
attention from their regular duties, As we approached the prison,
we observed a great majority of these windows crowded with specta-
tors.” At Aberdeen, where there was also a Bridewell, which was
m‘ipect.ed by them, Aug. 20, 1818, the separate system appears
liave been better enforced, for Mr. Gurney says: * The several sto

of this building consist respectively of a long gallery, with small ht:t
commodious and airy cells on each side. Every gallery is divided in
the middle by the central stone staircase, the men prisoners haing'

confined on one side [at one end 2] of the house, the women on the .

other, The cells on one side of the galleries are for sleeping, those
on the other for working. Bvery prisoner ocoupies sleeping and a
working cell, the Bridewell being inteuded only. for- suhmry con-
finement."”
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5 'SWB&Eii,- authorized its introduction into Sweden iy
~ 1840; it found its Wway into Denmark in 1846, and into
~ -~ Norway and Holland in 1851 ; the French Republie, in
1875, approved it for the Departmental Prisons, but the
~ cost of the change has prevented it being fully effected.
Many of the very best prisons of Europe, in these and
other countries, are construcied, organized and managed
on the separate system.
That it has great merits is indisputable, One of them
is the ease with which a prison can be governed, when
the whole force of the administration, augmented by the
architectural resources of the prison, can be opposed to
‘the will of each individual undergoing sentence, A
i-oﬁhef is the opportunity which it offers for individual
‘diserimination between prisoners in theip
aceording to their personal needs. The absence of
almost all occasion for disciplinary punishments is an-
- other: the prisoner is certain to demand work ; and
~ there is little in the way of disorder or insubordination
~ which he can do by himself. Then, such reformatory
influence as may be brought to bear upon him by the
prison officers or by the authorized prison visitors is not
liable to be counteracted by the public sentiment of evil
‘associates operating in the divection of :
ance to admonition and counsel. On his discharge,
moreover, he is free from the peril of being recognized
¥ by some eom panion in punishment and seduced or black-
- mailed by him. The motive which prompted it and
R Which sustains it is the belief that solitary reflection has
- a tendency to bring evil-doers to repentance for their
~ misdeeds; that seelusion protects them from the deteri-
= Mpn‘.o’f character resulting from evil communications

treatment,

combined resist-
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certainly favorable issue, if res:stauce to sue |

is not countenanced by the precept and example
incorrigible, These principles seem, to the advocates ¢
the system, so self-evident, that they are dogmatically
sure that nothing half so pertinent and weighty can be
said on the other side:

There is, however, the objection that the prisoner,
though relieved from the presence of evil companions;
Is not and can not be delivered from the company of
his own thoughts; that he is still free to indulge in
solitary vice; that the natural effect of solitude is to
enfeeble both body and mind; and that habits eon-
tracted during a long term of confinement unfit their
subject for the return to the temptations of ord'il'la,_tx
life. It is said that the solitude is not complete; that
the prisoner is wvisited by officials of various graﬂ -
True: but if any one will take the trouble to divide
the number of prisoners by the number of officers and
employees who do in fact visit conviets in their cells,
he will easily satisfy himself that the number of minutes,
on the average, during which the prisoner is not a.lone,' :
ean be but small! Of course, his education in the ele-

1The physician of the Bastern Penitentiary of Pennsylvania,in
his véport, for 1850, observed: *“1 have heard various estimates of
the amount of intéreourse afforded to our prisoners, but they were all
very much exaggerated. My own observation and the opinion of onr
most intelligent officers satisfy me that the average daily conver-
sation of each prisoner does not exceed, if indeed it aquals

minutes.” If this was the average, how much intercourse with t.heir-

fellow-men did those liave, who enjoyed less than the average? e
probably constituted the majority, Remember, too, that this average
was administered not all at one t._im'e. but in broken doses.
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ents jcgi'f}kndw'ledgé is hindered by the want of class
instruction. The difficulty of imparting religious in-
struction, and of overseeing the work of prisoners, and
of giving them needed physical exercise, is enhanced.
Finally, the claim that communication between pris-
ouers is suppressed cannot be conceded, Vibrations
in a solid wall separating adjoining cells are easily
produced by tapping, and the signals so conveyed are
readily understood and answered. It is a proverh that
sound will travel wherever air can go: the pipes in every
prison upon the separate plan serve, if the prisoner
knows how to make use of them, as speaking tubes.
All devices invented to prevent communication in one or
the other of these two ways are ineffectual or too costly
for adoption.' Prisoners seem to have ways of pass-
Jing word from one to another which are too subtle for
detection: they know as if by instinct what the author-
ities in charge fancied to be an impenetrable secret. My,

George Kennan has given an interesting account of the
‘manner in which the Russian prisoners have developed
out of the “knock” alphabet a highly ingenious cipher,
the use of which even in communicating by taps upon
the wall diminishes the number of taps which are
necessary.?

_1In the solitary cells of the Russian fortress of Saint Peter and
Saint Paul, the floors are covered with painted felt. The walls are
also covered with felt, and at a distance of five inches from the wall
i8 & wire netting covered with linen and with yellow paper. The
objeet of this contrivance is to prevent communication between pris-
oners by knocking on the wall.

% This is accomplished by a highly ingenious arrangement of the
alphabet in five vertical columns, as shown on the following page,

Instead of connting the number of each letter from the beginning
of the alphabet (which would require, for the letter T, twenty knocks),
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the number of the line is to be given in which the letter is found, fol-
lowed by that of the column, so that, for T, four raps are followed
almost immediately by five more, making nine in all—a saving of
cleven, or more than half. The saving on each letter in the second
line is thiree raps, seven for each letter in the fifth line, eleven in the
fonrth, fifteen in the fifth, and in the last nineteen; against which
there is & loss; on each letter in the first line, of one. The total sav-
ing, therefore, is 194 out of 351 raps, which would otherwise be re-
quired in repeating the whole alphabet, or an average of 55 per cent.
11 the square had no other value, this would be enongh to recommend
it. But Mr. Kennan shows how it can be converted into a cipher
almast or quite inscrutable, by using a key word, and adding its value
tothat of the other words in a séntence. The example which hegives
is as follows, in which the key word is * prison”': —

I5¢ h o Tt ‘@ .@ a T e 8 i d

1 1 & n p X 8 m p B

2. 13 B 32 11 4 11 43 15 M

43 24 4 B U N 4800024 T | 44

67 37 67 T e &2 8 3B 4 8 58

The peculiar merit which he sees in this cipher is that the same
letter may at one time bo represented by one number and at another
hy another, while the same number may at different times represent.
different letters. | A cryptograph of this kind eannot be deciphered
by any of the ordinary methods. In deciphering a communication
thus disguised, the numerical equivalents of the key word are, of
course, to be subtracted from the cipher numbers, and then the letters
which correspond with the figures in the remainder, are to bo souglit
in the alphabetical square, ,

The cipher numbers are sometimes written, sometimes called
Alond, sometimes communicated by waving the hand or alternately
showing and concealing a light. If a prisoner has aceess to win-
dow, communications can thus be carried on with persons at & dis-
tance — with friends outside, or with other prisoners,

All of which suggests the question, does isolation isolate ?




hoped, the same may' be said of the Auburn systenr
- In most American prisons the rule of strict
silence is not only not enforced, but no attempt is made
to enforce it. Congregate prisons are, nevertheless,
: popular, largely because the employment of prisoners

4 in shops, in connection with machinery operated by
= steam, renders their labor more profitable, whether
they are at work upon contract or on public account.
The reformatory influence of labor is perhaps less,
where its primary purpose is the profit to he derived
'- from it; and the presence of a prison contractor, while
it relieves the warden of a responsibility always burden-
) r. some, to which he may moreover, be unequal, and while
- itis recommended by its greater certainty to save to the
s State a part, if not the whole, of the cost of maintenance
.~ of the prison, is yet an obstacle in many ways to the
~ establishment of a reformatory discipline. The refor-
matory end in view in the creation of the penitentiary
_ system, has, through the growth of a disposition to con-
= necb our prisons with the political machinery of eleec-

| tions, been measurably lost sight of; though it has
~ been made more prominent, since the organization of
B the National Prison Association and the holding of

'} annual Prison Congresses,

B The: real test of the excellence of a prison system is
4 _ 'ii_:p-_.-a.ﬂapta.tion to develop in its subjects the power of
. selfcontrol. Like the lunatic and the idiot, the erimi-
- Bal, if he ever had normal power of self-control, has
18t it by disease or disuse. It is therefore not only
I Tecessary to restore or to crofite it, but to demonstrate

3 [+ ‘the precise degree to which it has been developed. This
S




does the Auburn system a.acﬁmphsh this end -
not enough to know by observation how a man J
in prison under guidance and restraint, but we need abg :
before releasing the grasp of the law upon him, to

how he will act when the restraints of prison life are
removed. A new system has therefore been evolved
out of the failure of these two, as they were evolyed
out of the failures which preceded them.

The general influence which gave rise to the new or
graded system may be traced to Australia, as will Be
shown in the next chapter.




CHAPTER IX,

TRANSPORTATION AND THE PENITENTIARY SYSTEM.

Tur provision of Magna Charta which protects Eng-
lishmen from compulsory exile was evaded, before the
abolition of the right of sanctuary, by the offer, in
- certain cases, of a free pardon to c¢riminals, on condi-
tion of their abjuring the realm, and by threatening
them with hanging, should they ever return. A statute
‘passed in fhe thirty-fifth year of Elizabeth authorized
the administration of the oath of abjuration to Roman
Catholies and to Protestant dissenters; in 1596, by a
similar act, rogues and vagabonds were given the same
privilege of voluntarily leaving the country for their
eountry’s good. Abjuration and the right of sanctuary
were abolished under James I. The Act 18, Charles 11.,
¢. 3, authorized the transportation “to any of his Maj-
esty’s dominions in North America” of felons under
sentence of death: they were given their choice be-
fween hanging and transportation, so that the latier
was in effect a conditional pardon. In 1718, by Act 4,
George L, c. 2, the penalty (or privilege) of transporta-
tion was extended to all felons sentenced to a term of
imprisonment not less than three years; to return prior
to the expiration of sentence was an offence punishable
by death. Contracts were made with private persons to
‘convey the transported across the sea; the contractors
and their assigns were given the right to their labor
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during the term of sentence, which they sold to the
criminal himself or to his colonial purchaser; Some-
times he was released before he passed the mouth of
the river Thames; oftener, on his arrival in Jamaieca,
Barbadoes, Maryland, or elsewhere on the American
coast. I'or a fime, four or five hundred were shipped to
Maryland annually ; others were sent to Virginia. The
planters bought them. In effect, they were slaves, for
a term of years; and the traffic in conviets was a form
of competition with the African slave-trade. Reputable
American colonists freely expressed their disgust with
the system, but it suited the Mother Country, and the
practice only ceased with the War of the American
Revolution. When this outlet for English rogues was
foreibly stopped, the number of convicts in England in-
creased so rapidly as to constitute for twelve years a
serious embarrassment to the Government, which had
not prisons enough to hold them. The surplus conviet
population was therefore confined in hulks, of which
more will be said by and by. Not knowing what to do,
the Government made an effort to establish a penal
colony at Sierra Leone. In consequence of the mor-
tality resulting from the intense heat, this experiment
proved a failure and had to be abandoned. Thus the
American War was the unexpected oceasion of the
birth of the penitentiary system, and of modern prison
reform, as the sequence of the discussion in England to
which the embarrassments growing out of that war gave
rise,

The voyages of Captain Cook, in 1770, 1773 and
1777 (in all of which he visited Australia, formerly
called New Holland), attracted the attention of the Eng-
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lish Government to that quarter of the globe. Europe
was distracted by the events which preceded the French
Revolution, and had its eyes turned elsewhere. Eng-
land profited by this circumstance, and took possession
of a new world.

By an order in couneil, dated Dee. 6, 1786, Commo-
dore Alfred Phillip was appointed Governor of New
South Wales. Eleven vessels, two of them ships of
war, were loaded with seven hundred and fifty-seven
convicts (part of whom were women), a limited num-
ber of troops, provisions and other necessaries, and
finally set sail from Spithead for Australia, May 13,
1787.

The voyage lasted eight long months; the emigrants
disembarked January 18, 1788, at Botany Bay — a ridi-
culons misnomer, since the place proved to be a desert.
Leaving there a few of the sick, Commodore Phillip
pushed toward the north and landed, a week later, at
Port Jackson, where the foundations were laid of the
now flourishing city of Sydney. Eleven of the colonists,
with their wives, under the guard of two soldiers, settled
on Norfolk Island, a veritable Eden, afterward famous
as a hell on earth.

By the close of the year, the provisions on hand
« began to fail; no fresh supplies were received from the
Mother Country; scurvy broke out; and the settlers
‘suffered both from famine and pestilence, Even the
natives were afflicted with small-pox, a disease of which
they had previously no knowledge, but which the Eng-
lish attributed to contagion from a French sailor. To
the other troubles of the colonists were added hostilities
‘on the part of the aborigines. Within twenty months
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of the first landing, out of eight or nine hundred souls,
one hundred and fifteen were already dead. No relief
came until the third of June, 1790, when a vessel ar-
rived, with some provisions and a cargo of women,
which was soon followed by two more; but several
vessels with supplies were lost at sea.

The task assigned to Commodore Phillip was no easy
one. IHe set himself with all his might to organize an
element of honesty in the midst of abounding rascality
and profligacy, and to teach his men to become self-
supporting, as well as in a degree self-governing. His
authority was greatly augmented by the bestowal upon
him by the Crown of the right of conditional pardon.
But the moment arrived, when the terms of sentence of
the transported conviets began to expire; a terrible
moment for him and for the colony. There was nothing
for them to do, and no place to which they eould go.
He offered them concessions of land, employment, gov-
ernment aid, and warned them that the alternative
would be a return to England at their own cost. The
majority spurned his offers. He could neither imprison
them, nor attach them to the soil as free men. They:
returned hpme as best they could, as seamen before the
HIASt or as stowaways; any way to get back to their
former haunts, and there resume a life of crime, To
add to his perplexities, many unconvicted emigrants
(chiefly Trish) arrived in search of an easy fortune in
the new Eldorado, as they supposed it to be, most of
whom landed in a state of destitution, A glamonr of
romance surrounded new countries, a century ago, which
was enhanced by sueh books as Paul and Virginia,
that idyl of love and innocence in the tropics. Then




¥ muahﬁa of the cverwhelmmg preponder.mce of the male
~ sex. With the dawn of commerce, ardent spirits were
~ smuggled into the settlement; enforced abstinence had
- aggravated the appetite for l]llllk what could one ex-
pect? In short, by the end of 1792, Commodore Phillip
was exhausted, and he applied to be relleve(l of a respon-
sibility which was beyond the powers of any living man.

He was succeeded, provisionally, for a year and a half,
by Major Grose, the Lieutenant Governor, under whom
originated the system of hiring conviets to free colonists,
also the breeding of live stock; the latter was largely
due to the exertions of an officer named MceArthur.

The Government then sent out Captain Hunter.
When he arvived, the most flourishing business in the
colony was the distillation and sale of liquor, which
could not be supressed ; it was therefore authorized and
the privilege conferved upon favored individuals. The
conviets had, too, in some unknown way, managed to
arm themselves, but were held in check by an armed
police composed of conyicts who were well disposed. A
- census, taken September 1, 1796, showed that there were
: then 361 self-supporting conviets, 3,638 who were not
- self-sustaining, and that nearly a thousand of the more

turbulent and dangerous were on Norfolk Island. The

fmyt that conviets will not become colonists, until all
- hope of a return to the land from which they came is
~ extinguished within them, became more and more evi-
~ dent; and the presence of those whose terms of sentence

‘had explred besides being a pecuniary burden, was a

‘constant menace to social order and security. By the
- year 1800, the necessity for a prison was so urgent, that

-
¢
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private and voluntary subseriptions of money were

made, to defray the cost of its construction.
Captain King, the Commandant of Norfolk Island,

followed Captain IHunter. One of his first acts was to

found an orphan asylum for girls, eighteen miles from
Sydney, who were there to be trained for wives, married
off, and provided with homesteads at the public expense.
[n 1804, he started a settlement, under Colonel Collins
(in Van Diemen’s Land, now Tasmania, then recently
discovered). and founded Hobart Town. Norfolk Island
had become such a nest of brigands, that an attempt
was made to break it up, by the offer of free transpor-

n to the new penal colony, and a double concession
of land; but the majority preferred to remain where they
were.

Captain Bligh, who succeeded King in 1806, was a
tyrant; the colony rose against him and held him a
prisoner in his own house, until he could be sent to
England.

Colonel Macquarie, the next Governor, was an able
and popular ruler, who began his administration by
appointing au ex-convict to a seat upon the bench. The
niumber of conviets who had then been transported fo
Australia, during the twenty years which had elapsed
since the landing of Commodore Phillip, was 13,000
men and 3,265 women, of whom about 5,500 had died,
leaving a population of 10,000 or more. The number of
children born to them was about 9,000. Macquarie
founded a bank. He secured gratuitous passage from
England of the families of conviets, and the sending
of young girls who professed penitence from female
reformatories at home to be married in Australia, His
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reign lasted for twelve years, but it was embittered
by attacks made upon him in Parliament, which led
‘to an investigation, resulting in nothing except the
~ division of Australian society into two hostile factions,
the « emancipists ” and the «exclusionists” : the former
wished to give the convicts a voice in the Government,
but the latter were radically opposed to conviet colo-
nies,

This division of feeling, which was very marked
under General Brisbane, was the first symptom of the
ultimate failure of the entire system. The adaptation
of Australia to sheep husbandry and the growing of
wool attracted English free settlers. Brisbane, by con-
cessions in land, induced them to assume the charge
and maintenance of conviets, and this ’ga\'e rise to the
froublesome and dangerous system of assignments, which
closely resembled the lessee system now in vogue in
some of the Southern states of the American Union. It
was the cause of immense irvitation in the colonies.
The parties assigned to a planter were known as a
“clearing gang.” The money paid for their labor was
paid to the Government. Since a higher price could be
obtained for the better class of conviets as mechanies,
only the worst of them went to the clearings and the
sheep farms,  Without following the history of the suc-
cessive colonial administrations in detail, it is enough to
say that in 1837, at a time when the English Govern-
ment was in love with a novelty recently imported from
America — the cellular or separate system of imprison-
ment, a select Parliamentary Committee, which included
Lord John Russell and Sir Robert Peel, was appointed
to inquire into the justice of the complaints made by
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tlie colonists. The upshot of this investigation was the
adoption of'a new system, that of probation.

At first, the period of probation was served in Aus-
tralia. The conviet, on his arrival, was placed in a
probation gang, and employed in felling timber or in
other public work. These gangs worked in chains, lived
in barracks, and moved about from place to place. From
the probation gang the prisoner rose by good conduet
to a state of comparative freedom, in which he worked
for private individuals, but the Government appropriated
the money paid for his services. In Van Diemen’s
Land, there were three grades or classes of convicts,
between the probation gang and eonditional liberation
on ticket-of-leave; and each prisoner passed through all
of them in succession. The ticket-of-leave was followed
by a complete pardon, but, by the Act of 1847, the term
of probation was ordered to be served in England; ab
its expiration, the eriminal was transported ; on his
arrival in Australia, he was given a ticket-of-leave and
was at liberty to hire himself to a free settler. Thus
for assignment was substituted freedom of contract.

It would be foreign to our immediate purpose, to
trace the history of Australian fransportation farther
than is necessary to show its connection with the devel-
opment of the prison system, first in England, then in
Ireland, and at last in the United States. The experi-
ment finally broke down, as it was inevitable from the
beginning that it would. The difficulties-in the \{'ay of
success were chiefly three: (1) the inequality of the
sexes; (2) the want of work for discharged prisoners
in an unsettled country, where there are no employers ;
and (3) the dissensions which arose, after the advent of
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A _
ttlers in numbers sufficient to enable them to

e truly horrible. On the convict ships, the diseipline
. 18 much the same as upon a slaver; men and women,
- separately chained in pairs, were imprisoned in the
- ?Hﬁfag'whgre blasphemy and obscenity reigned, with little
e “or no effort to put a stop to them. Ship-fever was
- common and fatal; in a ship which sailed in 1799, with
- three hundred convicts, one hundred and one died on
the voyage. On land, the difficulty of enforcing disei-
_ pline was the occasion of great brutality; the main reli-
- ance for order was the lash, and in 1838, with 16,000 con-
. viets, the number of floggings administered was 160,000,
_or an ayerage of ten to each man, From 17953 to 1836,
~ the death-rate among the transported was forty per
- cenf, but among the free colonists only five per cent.!

NS _:-."Trausyortation to. New South Wales was suspended
.~ i 1840. Mr. Gladstone suspended all transportation,
el &mg1841' and part of 1848. Just at this crisis, gold
- was discovered, in 1850, in New South Wales and Vie-
toria. The Government had agreed to send out as many
free colonists as convicts. Western Australia had been

1 Sir William Molesworth's committee of 1837-8, after a laborions

estigation, coneluded their report by condemning the punishment

nsportation, as heing unequal, witliout terror to the eriminal
, corrupting to both conviets and colonists, and extravagaut in
of expense. This committee recommmended the institution of
ntiaries, at home and abroad, in place of it. These resolutions,
er with the report of the Duke of Richmond’s committee in the
eding year, produced a great offect npon public opinion, and the
le subjéct came seriously under the consideration of the Govern-

" — St JosHUA JEBB, at the Social Seience Congress, London,
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erected into 4 new penal colony ; but the free colonists
were flocking to the gold fields. With the passage of
the Act of 1857, the word transportation disappeared
from the statutes. The thing itself lasted, under the
name of probation, until 1867, when the last shipload
of convicts sailed for the antipodes, thus bringing to an
end an experiment which lasted for precisely eighty
years, and had at last to be abandoned.!

A word in passing as to French and Russian trans-
portation will divert us but a moment from the course
of the argument.

France made an unsuccessful attempt to establish
transportation, about a hundred years ago. By a provis-
jon of the penal code of 1791, eriminals convicted a
second time were ordered to be transported for life.
By an act of the 24th Vendémiaire, in the year 1L, the
(‘onvention extended this order to include vagrants; and
by the law of the 11th Brumaire, in the same year, the
island of Madagasear was designated as the site of the
proposed penal colony. The naval war between France
and England prevented the execution of this design. In
1810, the project having remained in abeyance, the Code

1 The conviet life of Auastralia and the effect of the bratalities

practised by some of those to whom the administration of the trans-
portation systeni was there confided are well described in a work of
fiction, “Tor the Term of his Natural Life," by Marcus Clarke,
whicli ocenpies in Aunstralian literature a place somewhat analogous
to that of * Unele Tom's Cabin''in our own, It has been drama-
tized, and the play founded upon it is & stock piece, which can be
pit upon the boards at Sydney in any dull theatrical season. The
warden of an American penitentiary, after reading this novel, pur-
chased a number of copies for the prison library, with the double
motive, as may be supposed, of contrasting his own mild but firm
discipline with a harsher system, and of explaining his motive in
adopting it, which was not moral wealkness but the reverse.
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- Napoléon abrogated the former code and so put an end
to the project. In 1851, it was revived, during the reign
of terror that succeeded the coup d’état of December 2,
and by an unconstitutional ministerial decree, transporta-
tion was established. The decree named Guiana and Al-
giers as eolonies to which prisoners mi ght be sent ; but it
was modified, the year following, so as to apply only to
Guiana, In May, 1854, an act legalizing transportation
was passed, and this penalty was substituted for hard
labor in the bagnes, which were suppressed, though that
ab Toulon continued to exist, until nearl y twenty years
later, as a depot for conviets awaiting passage across
the sea. New Caledonia, an island in the South Pacific
‘Ocean, about seven hundred miles east of Australia, was
made a penal colony in 1863, at first merely as an ex-
Periment. Guiana and New Caledonia are now the only
French penal settlements, though some military prisoners
are still sent to Algiers.

The history of the attempt to colonize Guiana is inex-
pressibly sad. The country lies too near the equator, to
be inhabited by BEuropeans ; the coast is marshy, the
femperature always high, and rain falls one hundred
and eighty days in the year. It is devastated by yellow
fover (which is said, however, not to be epidemic), hy
marsh fevers, by dysentery, and by a fatal anemia. In
face of the depressing climate, marriages tend to hecome
sterile, Count d’Haussonville has reported that, during
- the first period in the history of this colony, the average
~ morfality was twenty-five per cent, and at some places 1t
réached thivty-two per cent. In consequence of the ter-
- rible mortality, the Government, in 1867, relinquished
‘the purpose to send European conviets thither, and
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Giuiana is now reserved for negro conviets sentenced by
the comts of Guiana, Martinique and Guadeloupe, and
for Arabs shipped from Algiers.

The first shipload of two hundred and fifty convicts
sailed from Toulon for New Caledonia, Jan. 2, 15064,
and arrived in the roadstead of Nouméa on the 9th of
May, after a voyage lasting a little more than three
mouths, Nouméa is the seat of government. The
prisoners are divided into four grades, They disem-
bark on the island of Nou, which presents from the
water the appearance of a great manufacturing establish-
ment, with its workshops, its tall ehimmey, and 1its
prison barracks, built of stone, in"which the men sleep,
in groups of fifty to each barrack, The most incor-
vigible are here. The moral atmosphere of this island
is identical with that of the old bagne at Toulon, of un-
savory memory, which has in effect Deen removerdl
bodily to Oceanica. From Nou they are conveyed by
the # penitentiary flotilla,” —a tow of barzes drawn by
a wheezy steam-launch, — to Nouméa, which is a beauti-
ful port, but destitute of easy means of entry, withoub
wharves or lighthouses, much less fortifications, the
streets of which ave said to be open ditches. From
Nouméa they are sent to the camp of Montravel, and
given a ten days’ rest from the fatigue of the voyage.
Thence they ave distributed to various points to work ;
ouly, as M. Denis, formerly assistant dirvector of the
colony, dryly remarks, they need not work unless they
choose, for they canmot be punished for not working.
The lighter punishments they do not fear; and al-
though the law authorizes their confinement in a dun-
geon, the architect of the prison quarters on the island




é:,u;_ kmdly omifted to provide any dungeon. New

. _a,ongm, pushing its head above the ]e\'el of the sea
~ to a height, in some places, of eight thousand feet.
The greater part of the surface is rocky; here and
there are plateaus of rock covered with a few inches of
soil. The celebrated farm of Bourail, the pride of the
eolm:ly, produced, in 1880, with three hundred farm
~ hands and one hundred factory hands three and a
i half tons of sugar, while the annual product of the
farm of Koe brings forty thousand dollars less than
its cost.
French transportation is sustained by two powerful
motives, the desire to be rid of dangerouns criminals,
and the wish to found colonies. But the difficulties
encountered have proved to be the same as in Australia,
with some others superadded. There is the initial
‘diffieulty of determining what class of eriminals shall be
trausported, and at what stage of their punishment and
for how long a period. Then arise legal questions as to
‘the character of this penalty. What is it? an original
sentence, a supplemental sentence, or a commutation
‘sentence ? If transportation is to follow imprisonment,
~ where shall the preliminary term of incarceration be
- served? In the colony or in the Mother Country ?
- Aunother vexed question. There is also the difficulty of
supervision of eriminals at so great a distance from the
‘home office, to say nothing pf the increased expense of
‘maintaining and guarding them. How are they to be
: prevented from escaping and returning home, or from
leading the life of outlaws in the uninhabited portions
of the colony ? Either the convicts must be surrounded

e
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by free population made up of honest emigrants, which
will in time absorb them, and these honest citizens rebel
against the practice of thrusting upon them convicts as
associates ; or, if not so surrounded, the convict popula-
tion preys upon itself and becomes a mo ral cesspool,
I the absence of free settlers, the Government is put to
greab expense for the repression of erime and the relief
of destitution among the transports whose term of ser-
vice has expired.

The earliest mention of transportation in the penal
laws of Russia was in 1648, when it was regarded less
as 4 punishment than as a means of getting vid of crip
pled and mutilated eriminals. Mr. George Kennan
says:—

“The amelioration, however, of the Russian eriminal code,
which began in the latter part of the seventeenth century, and
the progressive development of Siberia itself gradually brought
about a change in the view taken of Siberian exile. Instead of
resarding it, as before, as a means of getting rid of disabled erimi-
nals. the Government began to look upen it as a means of popu-
lating and developing a new and promising part of its Asiatie
territory."

And again: —

“In the eighteenth century, the great mineral and agricultural
resources of Siberia began to attract to-it the serious and earnest
altention of the Russian Government. The discovery of the
Daurski silver mines, and the rich mines of Nertehinsk in the ter-

ritory of the Trans-Baikal, created a sudden demand for labor, -

which led the Government to promulgate a new series of ukazes
providing for the transportation thither of convicts from the Kus-
sian prisons. In 1762, permission was given to all individuals and
corporations owning serfs, 10 hand the latter over to the local au-
thorities for banishment to Siberia, whenever they thought they
had good reason for so doing. With the abolition of capital pun-




been Imﬁ t.o death, were condemned 10 perpﬁtml exile in blb&ria.
with hard labor.”

The exiles may be divided into three groups: (1)
those sentenced by a court, of whom nearly all are
criminals, who must remain in Siberia for life; (2)
those banished by administrative process, without trial;
(3) voluntary exiles, comprising members of the fannhes
of the banished. Of those banished by order of the
Minister of the Interior, two-thirds are sent away at the
request of the mir or village community to which they
belong, and are simply vagabonds or discharged misde-
meanants. The political prisoners, of whom the number
exiled annually is almost insignificant, are not separated
from the rest, in the above classification.

Mr. De Windt says: —

~ ““There are two kinds of criminal prisoners in Siberia, namely,
those who have forfeited all civil rights, and those who, though
undergoing long terms of penal servitude, have retained them,
An exile of the first category is, from the date of his sentence,
practically dead to the world. Ie can never hope to return to
Europe, his property goes to his heirs, he loses everything he has,
even to his wife and name; for the former is at liberty to remarry,
Whﬂa the latter, as a legal signature, is worthless. This class is
distinguished by the head being half-shaven. The second-grade
- convicts lose no family or property rights, but are destined, their
imprisonment over, for colonization. Of this class, many find
their way back to European Russia, and the majority serve but a
“short term of penal servitude, though their sentence be a severe
one. [f well conducted, they are ‘generally permitted to live out-
. side the prison with their families, earning their own liveliliood,
~ but devoting a portion of their time to Government work. Many
~ of the women become domestic servants,”

The number banished each year, which used to aver-
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age about eighteen thousand, has declined of late, and is
now less than fiffeen thousand. Many ameliorations in
the lot of the exiles have also been brought about. The
following account of the route by which they arrive at
their destination is taken from De Windt:—

“The Great Forwarding Prison of Moscow forms the rendezvous
whence, in summer, gangs of about seven hundred exiles each are
despatehed two or three times a week by rail to Nijni-Névgorod.
Here they are embarked upon prison barges and towed by steasmer
to Perm.  From Perm well-appointed and specially built railway
cars convey them across the Ourals (mountains only in name) Lo

Tinmén, and from Tiumén a river journey of about nine days
(upon similar barges to those aforementioned) lands them at
Tomsk., At Tomsk the march (for those sentenced to remote
districts) commenees. Many, however, conyicted of minor of-
fences, are landed at Tobolsk, Sourgzout, or other settlements far

nearer Europe.  From Tomsk the great post road (the only one)
leads to Irkitsk. Two days beyond the latter city lies Lake
Baikil, across whieh prisoners are conveyed in large wooden
hulks, towed, as on the Obi, by cargo steamers. The post road
is then taken once more, and three or four weeks later, according
to circumstances, the mines of Siberia (Kard and Nertchinsk) are
réached. 'The voyage from Moscow Lo the latter is usually made
by ordinary travellers in a little under three months; but the
time varies considerably with prison convoys, who may be de-
ete. No travelling

tained by sickness, floods, impassable riy
is done in winter.”

The road is lined with stations called éfapes, built of
logs or of plank, for the accommodation of prisoners en
route. They have large chambers with double rows of
sleeping platforms through the centre of each, and
closely resemble the barracks! in which leased pris-

1% 1In Mr. George Kemnan's celebrated papers upon the Russian

exile system, he fully deseribes the ‘kameras' or cell-houses in uss
and his articles are accompanied by numerous illustrations.

in Siber




furn .._h pmper care of so many convicts % fzequently

cccu:py them for the night, and are at times badly over-
crowded. It is easy to believe that their sanitary con-
dition is not always satisfactory.

The evils of the exile system are well known fo the
Russian officials and have been freely commented upon
by them. Count Sollohub declared himself “an implac-
able enemy of transportation,” and said that in Siberia
“recidivism exists perpetually, on a colossal seale;” it
was his intention to have given to the public the official
information in his possession upon this subject; but the
time never came, when he thought it expedient to carry
out this purpose. The report of Governor-General Anii-
chin to the Emperor, in 1880, on the state of affairs
in Eastern Siberia, as quoted by Mr. Kennan, proves
that the Australian experience has been partially dupli-
cated there. Russian conviets are sentenced to im-
- prisonment with hard labor, or to forced colonization

~ without labor. The latter are, upon their arrival at the
A ~ place of their enrolment, given their entire freedom and
expected to maintain themselves.

l'will venture the assertion that, if any Floridian conviet was shown

 these pictures without the accompanying text, he wonld be prepared
. to swear that they were ruins of the camp in this State. It is not

- merely a slight resemblance, nor even a marked resemblance, but the
~ two are absolutely identical in every essential detail. The main dif-
' famncals that there is no building-chain used in the Siberian cell-
' £s, the prisoners being given the liberty of the room, after thoy
X Qcked in. The sleeping platforms, called ‘mares’ in Russia,
‘and those in use here are exactly alike; such seanty arrangements ns
b’ﬂﬂt for personal cleanliness are sumhr, and the general arrange-
niﬁnt’aud construction of the building and the stockade are the same.

A i IJ.!'-.-' . ---‘.--.\'-:ritll-t".-. o
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Y Only the least spoiled part of them, and those accustomed to
work, establish themselves in the places to which they are as-
sigined, or seek employment in the gold placers. ‘T'le rest aban-
don their places of enrolment and wander about the eountry,
giving themselves up to laziness, and imposing themselves as a
heavy burden upon the local population, at whose expense they
are fed. The influence of these exiles upon the people of the
country is very pernicious, since they carry into the villages and
towns the seeds of depravity. As the Siberian population grows
more and more prosperous, it manifestly feels more and more the
heavy buarden of these eriminal colonists, and submits to their
presence only as to an evil that is inevitable, protesting loudly,
however, in the meantime, against such an order of things.™

Two of the greatest difficulties experienced by the
Government are the impossibility of adequate snpervis-
ion, so that at I{ard very nearly ten per cent of the
prisoners at work in the mines escaped in one year, and
the lack of sufficient facilities for the industrial employ-
ment of conviets, so that more than half of them are idle.

Since 1869, the island of Sdghalin, in the gulf of Tar-

tary, has been used as a penal colony, Prince Krapot-

kine deseribes it as a spot unsurpassed in desolation
except by Nova Zembla and New Siberia. This island

The lowest order of Russian prisoners arve fastened with stride and
waist chains exactly like those used in Florida, and there is a coinel-
dence of little details that is perfectly amazing to one familiar with
systems. Mr. Kennan states that, when he visited one of the
ts, he was horrified to observe that the whitewashed walls were

both

Fame
stained o dusky ted for some distance above the sleeping platforms,
and was told that the stain was made by the prisoners, who erushed
there the innumerable vermin that infested their beds. Mr, Kennan
need not have gone so far away from home. In smmmer time these
insect pests are almost impossible to exterminate, and it takes only &
few weeks for the conviets at the eamps to paint adado on the walls
oxactly similar to that which Mr. ennan observed.” —“ The Ameri-
can Siberin,” by J. C. Powell, Captain of the Florids Conviet Camp.
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%B‘_ mmethmg less than seven hundred miles in length,
and one hundred and fifty miles in extreme width, with
coal mines and some arable land of poor quality. - The
~ahoriginal population, a tribe of savage hunters and
fishermen, numbers five thousand, The country is
tshrouded, summer and winter, by dense fogs, the
sun is seldom seen, and even in the month of June
snow lies upon the hills, and the ground is frozen
two feet deep.” To the extent that this barren re-
gion is made a seat of penal servitude, Siberia will
be freed from the presence of the undesirable class
of colonists, but at what a cost to the victims of the
hateful system !

Alaska has sometimes been talked about as a desir-
able penal colony for the United States. But, apart
from the warning contained in the experience of other
nations, there are reasons founded in our political sys-
tem why the establishment of such a colon y would be
impossible. In America crime is a local affair, since
every State has its own code ; the only federal offences
are offences against the Federal Government, or offences
committed upon federal territory. The Federal Govern-
aent would not have enough prisoners of its own to
“reuder it worth while to fransport them, while the
. States have no jurisdiction over Alaska, and could not
send their prisoners there, even if they wished.

After this digression, we return to the question of
the influence of Australian experience upon the course
of prison evolution in England. -
‘When the American War of Independence closed the
‘tolonial outlet for felons (of whom Mr. Eden estimated
that England sent abroad one thousand a year), Parlia-
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ment, in 1779, directed that the county Bridewells
should be enlarged, which, however, the local justices
neglected to do, and proposed the erection of peniten-
tiaries on the separate system, but with labor. As a
measure of purely temporary relief, two old hulks at
Woolwich were converted into prisons, though they
were never so called, or treated as such in any statute;
other hulks were afterwards provided, at other royal
dockyards. These hulks were not adapted to occupa-
tion by conviets, and they became not only death-traps,
Ly reason of their unsanitary condition and the preva-
lence in them of typhus fever, but cesspools of moral
contagion. They were leased ouf fo a contracfor, at a
fixed price per head for prisoners committed to them,
and the contractor was made overseer, so that his
aceountability must have been very slight, and the
opportunity for abuses to grow up was proportionally
great, The hulks were in use in England until 1857,
and at Gibraltar until 1875.

[n econsequence of the inadequate accommodation
which they supplied, the erection of Millbank prison, for
twelve hundred prisoners, was determined upon in 1812.*

L An Act authorizing the econstruction of a Penitentiary had been
agreed Lo in 1779 (19 George I11., ¢. 74); a site was purchased in Sep-
tember, 1782; buat the intention of the Government to found a ¢olony
at Botany Bay led to the suspension of the project, until Mr. Bentham
came forward with his sclhieme for a Panopticon, which was infor-
mally approved and an Act passed in 1704 (34 George I1L,; c. 84), under
which fifty-three acres in Tothill Fields were conveyed in 1799 to Mr,
Béntham, and o contract with him deafted, which was fortunately
never signed. In 1510 Sir Samuel Romilly called the attention of the
House to the inaction of the Government. Two more years elapsed
before the enactment of 52 George IIL., providing for the erection of o
Penitentiary for the Counties of London and Mididlesex on the land
reconveyed by Mr, Bentham to the Supervisors,

=




1; the second stage was abolished in 1832, Mill-

. after the abolition of the hulks, was the depotb

~ from which convicts sentenced to transportation took

their departure for Australia. It ceased to be a conviet
pgnson in 1886, and has since been destroyed.

The veport of Siv William Crawford on the penitenti-
aﬁes of the United States, made in August, 1834, led to
ﬂ},e,ereatmn of the metropolitan prisen at Pentonville,

- for five hundred prisoners. This was meant to be a

~ model prison, on'the separate system, with the refor-
~ mation of offenders as its avowed aim. It was begun
i‘;grﬂ 10, 1842, and in ifs construetion the radiating

~ plan of the Eastern Penitentiary at Philadelphia was
followed. The hulks and Millbank had been used as
substitutes for trausportation ; Pentonville was meant

g ltﬂ be & preparation for transportation.

- At this time, two distinct stages of punishment were

~ recognized, na.mely : eighteen months of separate con-
tinement at Pentonville, followed by exile to Australia.

i ;’,\'.‘Eukats«offleave were not granted in England; but could
f_ ¢ granted in the colony. Eighteen months was found
%'.__atoa long a term of isolation, and the time was sub-
uently reduced to nine months ; afterward, an inter-
iate-stage of 1mp1~130nment was infroduced, which

s served in a different prison, organized on the prin-
@PIB of sepavation by night and associated labor by day,
{ e Auburn plan; and transportation with a ticket-of-

was made a reward for good conduct in the prison.
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Penal servitude,; established in 1847, as a preparation
for transportation, was, in 1857, when transportation
was by law formally abandoned as a punishment, made
o substitute for it. Then began the erection of great
public works prisons. Portland was opened in 1847,
Dartmoor in 1850, and to these have now been added
Chatham and Portsmouth, where conviets are employed
in enlarging the docks. The original theory of English
eriminal law was that, of all secondary punishments
(by which are meant punishments not capital), transpor-
tation was the most severe; but it came to be believed
that servitude in a public works prison was more Severe
than transportation, as is proved by the fact that four
years in such a prison was made the equivalent of seven
years’ service in Australia.

So much for the English prisons. The necessity for.
building prisons in England would have been avoided, if
the people, first of the United States and then of Aus-
tralia, had not absolutely refused to allow the deporta-
tion of convieted felons to those countries.

The next point to be considered is the reaction of
Australian methods of dealing with convicts upon the
prison system at home. Commodore Phillip, as has
been shown, was given the right of conditional pardon,
as Governor of the Colony. The lack of any prison
structure made it necessary to work the men in gangs;
hence arose the system of progressive clasgification,
which was developed in Australia to a high degree of
perfection. The final stage of penal servitude was that
of conditional liberation on a ticket-of-leave, which was
an Australian invention. The effect upon English erim-
inal legislation is very apparent. The Act of 1847 cre-

e

e



; in complete isolation, not exceeding nine
(2) probation, in England, in a public works
son 3 () transportation to Australia, with a ticket-of-
leave or the promise of one upon arrival ; (4) absolute
liberation, at a period to be determined by the amount

9&1'!165- by the convict while on ticket-of-leave. Thus

' 1
.
e

ost dreadful of punishments except that of death,
- came fo be regarded as a reward for good conduct while
. in prison. The period of probation in .public works
- prisons was given the title of penal servitude, which is
~ equivalent to the French travaua Joreés or the American
el ??;fii;}prisenmanb at hard labor.” At Portland, prisoners
~ were divided into several classes, distinguished by dif-
1@@:@;11; dress, and promotion from one to another was
~ eamed by good conduet. The labor, which was in the
en air, was in common. Here we have many of the “
B cteristic features of the graded prisons of our own
~ day, arring that of marks, which was also an Australian
ition, the history of whieh must now be recounted.
Norfolk Island, four miles long by three miles in
dth, was the principal penal settlement, to which the
onviets were sent.  OFf about fifteen hundred on
land, probably two-thirds had been « doubly con-
* that is, convicted in Australia of some criminal
there committed, while under sentence of trans-
m. In point of natural beauty, the island was
se, but the conduct of the men banished to it
leseribably bad ; they were given up to murder
unnatural crimes. Upon one oceasion, a witness
urder frial professed to have seen so many

iy
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murders on the island, that he could not remember the
one in question; he said that he had seen men “cut up
like hogs by a butcher.” The punishments were so:
severe, that men would sometimes eommit murder, for
the sake of being transferred to Syduey, for trial, in the
Liope that the chance might present itself of escape on
the voyage, or that the witnesses might so escape.
[t was not uncommon for small parties to escape to the
woods; and once a number of prisoners, who had so
effectually hidden themselves as to be indiscoverable, on
being reduced to starvation, ate six of their comrades,
vather than return and give themselves up. Mutinies
were frequent. It was testified before the Parliamen-
tary Committee that, after one of these mutinies, seven
men sentenced to death, on account of their part in if;
dropped upon their knees and thanked God that they
were ab last to be delivered from the sufferings of life
on Norfolk Island.

Hither, in 1840, came, as superintendent, Capfain
Alexander Maconochie, of- the Royal Navy. In Van
Diemen’s Land, according to his own sworn statement,
he “had witnessed the dreadful state of depravity in
whieh the men in the public gangs were sunk,” and the
idea oceurred to him, that «it arose from the state of
slavery to which they wdbe reduced,” which led him to
“think of the expedient of marks as a form of wages, by
which the staté of slavery might be obviated, and still
the act of punishment not lost.” This plan of managing
prisoners had been brought by him to the notice of the
Transportation Committee of the House of Commons, in
1837.

The first voice raised against time sentences was that




that :eﬂm‘m > lhstead of bemg m:lpnsoned for
n length of tlme, shonld be sentenced to perfurm

,e an unp_lov_ement,l Whether the wntmgs of
Whately had fallen under Maconochie’s eye is mnot
own: but his suggestion was in the same direction.
Maconochie proposed to the Committee ¢ that the duo-
ration of sentences be measured by lahor and good con-
duet, with a minimum of time but no maximum; that the
'Iabor_ thus required, being represented by marks, a cer-

The plan which, ns far as 1 am competent to judge, seems to
on the whole, to promise the most favorably, is that which is
ed in the London Review, but which has not, that I know of,
’bnan hitherto anywhere tried ; viz., that of requiring, of snch criminals
(a5 are sentenced Lo hard !a.'har a.certain amowit of woirk : compelling
~ them indeed to & certain moderate quantity of daily Inbor, but per-
s mltﬂmg them to exceed this as much as they please; and thus to
* shorten the term of their imprisonment, by accomplishing the total
unt of their task in a less time than that to which they had beepn
,muhmced L would alsoallow them, for a certain portion of the work
(done, a payment in money: notto be expended during their continu-
i1 prison, but to be paid over to them at their diseharge; so that
should never be tnrned loose into the world entirely destitute.
ead of being sentenced to confinement for a fixed time, they

d be sentenced to earn, ata certagn gpecified employment, sueh a
sum of money as may be judged sufficient to preserve them, on their
from the pressure of immediate distress; and orderly, decent,
thmissive behavior during the time of their being thus employed,
i be enforeed, under the penalty (besides others, if found neces-
of a proportionate deduction from their w apes, and consequent

3)1'0 ongation of their confinement.” — Litter to Barl Grey, 1832,
] ar&!cle in the London Review, to which Archihishop Whately
~refers, was written by himself, and appeared in 1820, Tt is quoted in
ﬁtsggmhons for the Repression of Crime,” by Matthew Davenport
. 474,
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be required to be earned in a penal condition, before
discharge ; and that, according to- the amount of work
rendered, & proportion of them should be credited day
by day to the convict, and a moderate charge be made,
enough for all provisions and other supplies issued to
him 3 should he misconduct himself, a moderate fine he
then imposed on him — only the clear surplus, after all
similar dednctions, to count toward his liberation,” By
this means he #sought to place the prisoner’s fate in his
own hands, to give him a form of wages, to impose on
him a form of pecuniary fines for his prison offences, to
make him feel the burden and obligation of his own
wmaintenance, and to train him, while yet in bondage, to
those habits of prudent accumulation which after dis-
charge would best preserve him from again falling.” On
assuming the charge of Norfolk Tsland, he introduced,
apparently on his own responsibility, and as an aid to
good government, the mark system which he had de-
vised, and which had received from the Parliamentary
Committee a qualified approval. 1t was absolutely new
and untried.

The story of his achievement, with its aid and by his
personal power and tact, in reducing a turbulent popula-
fion to comparative order, in four years, is interesting
and instructive, but is omitted, in order that the atten-
tion of the reader may be concentrated upon the mark
system and Maconochie’s relation to it. Every convieb
was debited by him with a certain number of marks,
aceording to the character of his offence, which he must
redeem, before being recommended for conditional libera-
tion. Instead of issuing the preseribed quantity and
kind of government rations, he credited each man with a
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eertain number of marks per day, for his subsistence, to
which he assigned an arbifrary pecuniary value, and the
prisoner was at liberty to exchange them at their nom-
inal face value for food and other supplies, at the Goy-
ernment Depot.  Marks were earned by good conduet
and by labor; intellectual marks were also given to those
éngaged in the prosecution of their studies; and {he
surplus above the amount ch: wged for maintenance went
toward the purchase of more speedy liberation. The
effect upon discipline was so extr: wrdinary, that Maco-
nochie himself said, «T found Norfolk Island a In-]l
but left it an orderly and well-requlated l-nnmu:mi\

He was afterward for a time Gove rmor of the Bir-
mingham Gaol, in England, where he put the same sys-
tem in operation; but, inasmuch as the law did not
recognize task sentences, the difficulties in his way
were insuperable, and he appears to have been officially
looked upon as a failure — apparently with little jus-
tice. He seems to be one of England’s unappreciated
and partially forgotten worthies.

The mark system, however, went into the English code,
after Sir Walter Crofton had first experimented with it
in Ireland.  Crofton borrowed it from Maconochie.

In the mark system now in use in England, the high-
est number of marks that can be earned is eight per
day, The first year is regarded as a period of proba-
tion, and is spent in a solitary cell : the minimum num-
ber of marks which will entitle the prisoner to pass into
the next stage, which is ealled the third or lowest grade,
18 seven humhc'l and twenty. E ight marks per day, or
two thousand nine hunlhmi and twenty in the year,
earned in the third grade, entitle him to promotion to
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the second or intermediate grade; and the same number
there earned advance him to the first grade, in which
there is a higher sub-class called “ special.”  Should he
fail to earn the full tale of marks demanded for promo-
tion within the year, he remains in the lower grade until
they have in fact been acquired. During the year of
probation, the conviet earns no money; in the lowest
grade, he earns one shilling per month; in the interme-
diate grade, a shilling and sixpence; in the highest
grade; half a crown. In the lowest grade, prisoners are
allowed to receive visits from their friends buf twice
during the year; other distinctions in privileges are
made as to diet, exercise, and correspondence. The
conviets in each grade wear a different uniform dress.
There is a “star class,” selected entirely from first of-
fenders, in which a red star is worn on the breast. The
provisions as to grades in the loeal jails are similar, bub
the number of marks required for promotion is there
only two hundred and fwenty-four. During the first
stage, the prisoner sleeps on a plank, without a mat-
tress; in the next, he has a mattress five nights in
the week; then six; and in the highest grade, every
night.

The Irish or Croffon gystem was somewhat different.
The English graded system recognized three stages, soli-
tary imprisonment, labor in association, and t:';l;]spnl"-
tation ; when transportation was abolished, the third
stage was altered to release; in England, on a ticket-of-
leave. Sir Walter Crofton, the Director of Irish Convict
Prisons, who was made a baronet for his services as
such, and who certainly exhibited great talent as an
organizer and governor of prisons, introduced a fourth




_ where there was a prison in two depart-
{ _"ts, one for men and one for “omen The second

' -fﬁf wluch he was the a.uthor His male prisoners were
transferred from Mountjoy to Spike Tsland, where they
‘were divided into five classes ; the proha,hnn class, third,
secand, and first classes, and the advanced class. The
‘probation class could be skipped by prisoners who had
‘made a good record at Mountjoy. The majority of

e transferred were placed in the third class, where
7 had to earn nine marks per month for six months,
or fifty-four marks in all, as the condition of promotion.
- The number of marks to be earned in the second class

"1' mra.‘sthe same; and in the first class, twice as many, so
that they could not pass from the first to the advanced
‘;'éfass in less than one year. Under the English system,
‘they would then have heen entitled to a ticket-of-leay e,

it iy Walter would not grant it until after a test had
%exen ‘applied, in a condition of comparative freedom, ab
third prison, called an intermediate prison, at Lusk,
ere they slept in movable iron huts and were occu-

ning and manufacturing. The prison at Lusk had
bher bars, bolts, nor walls. Its aim was to make
tical proof of the prisoner’s reformation, his power
elf-control, his ability to vesist temptation, and to
- him for a considerable period — never less than
-months—under natural eonditions, and so to pre-

e him for full freedom by the enjoyment of partial
as a preliminary step. The success of Lusk

i  largely due to the extraordinary capacity of the
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teacher there employed, Mr. Organ, whose name is
famouns in prison annals. The female prisoners served
the second stage of progressive classification at Mount-
joy; bub were transferred, for the third or intermediate
stage, to Golden Bridge, three miles from Dublin, which
was a Refuge, presided over by a Sister of Charity.
Since Sir Walter Crofton ceased to be the Director
of Irish Conviet Prisons, the English Government has
abolished the intermediate stage.

The only place where the Irish system can now he
found in its entirety is at Lepoglava, in Hungary, where
it has been organized under Mr. Tauffer, who there
conduects one of the great and successful prisons of
the world. The convicts arve divided into three grades.
Those in the first grade are subjected to a strictly eel-
Iular »égime. In the second grade, they work in asso-
ciation. On reaching the third (or intermediate) grade,
they occupy ecottages, at a considerable distance from
the main prison, resembling those inhabited by the Cro-
atian peasants. These cottages have neither bars nor
bolts, and there are no guards other than the overseers
of the work of the prisoners. The fourth and final
stage is one of conditional liberation.

The mark system has of course been imitated in the
English Colonies. It is also found in the prisons of
Denmark, Hungary, and Croatia.
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CHAPTER X.
THE ELMIRA SYSTEM.

TaE state of American prisons, twenty-five years ago,
was far from satisfactory. The diseipline in most of
them was either severe to the verge of cruelty, or lax to
the point of weakness, according to the ideas and senti-
ments of the wardens in charge. The wardens were ap-
pointed almost wholly for political reasons, and were
subject to change with every alteration in the political
complexion of the State governments. Comparatively
few of them were really competent for their position,
and they did not, as a rule, remain in office long enough
to become thoroughly acquainted with their duties and
qualified to perform them. The majority of them
openly professed a disbelief in the possibility of conviet
reformation. The prisons were great manufacturing
establishments, operated by prison contractors for per-
sonal profit. The State took little interest in the fate
of the sentenced, except to insist that they must be
made to pay, as nearly as possible, for their own sup-
port by their labor. The best warden, in the popular
estimation, was the man who could show the hest bal-
ance-sheet at the end of the year; and the financial
test was the principal test of the excellence of prison
managenment.

_The change which has taken place is largel y due to
the exertions and influence of the Rev. Dr. E. C. Wines,
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the able and devoted secretary of the New York Prison
Assoeiation, by whom the National Prison Association
was organized, at a Congress held in Cineinnati, in 1870,
from which the era of recent prison reform in America
may be fairly dated. Associated with Dr. Wines was
a noble group of men and women, among whom it might
be regarded as invidious to name individuals, with one
or two exceptions, notably Dr. Theodore Dwight of
New York, Mr. F. B. Sanborn of Boston, and Mr. Z. R.
Brockway, then of Detroit but now of Elmira. The
gentlemen named were all partisans of the Irish system,
whichethey wished to see transplanted, and which they
J believed it possible to modify so as to adapt it to our

political conditions. The creation of the New York
: State Reformatory at Elmira, in 1869, afforded them the
'J | opportunity which they coveted, and it was there that

the new prison system about to be deseribed (apparently
the coming system of modern civilization) was virtually

4 created.

! Dr. Wines had been much impressed by the published
i acecounts of the results of the reformatory experiments
2 made by Montesinos in Spain, and Obermaier in Bavaria.

Colonel Montesinos was appointed, in 1835, Governor
of the prison at Valencia, which was an old Augustinian
convent containing from a thousand to fifteen hundred
convicts. He organized it on the military system, di-
viding the population into companies, and appointing
prisoners to be inferior company officers. He encour-
aged convicts to learn trades, of which he had at one
time fully forty in operation at once; they did all the
prison work besides. The workshops cost the govern-
r ment nothing, and one-half the earnings were appropri-




m sigport of e grison. Thers was i this

for one hour da.lly, and any prisoner above

age, who desived to do so, might join the classes.
no guards, except a dozen old soldiers, there were
- nevertheless few escapes. The great hold which Mon-
~ tesinos had upon his men, apart from his personal char-
~ acter and ability, consisted in the fact that they could,
by good behavior, reduce the term of their sentence by
one-third. The number of recommitments, while he was
‘Governor, fell from thirty-five per cent to a figure which
would be imprudent to name, lest it should mot be
believed. The law was subsequently changed, so as to
- require all prisoners to serve their full time, and in an
instant the system collapsed. Montesinos resigned ; he
was subsequently made Inspector-General of all the
;PIISOL‘IS in Spain, but he was powerless to reform them.
~Ina pamphlet which he published in 1846, he said : —

“What neither severity of punishments nor constancy in
inflicting them can secure, the slightest personal interest will
obtain, In different ways, therefore, during my command, I
I applied this powerful stimulant; and the excellent results it

always yielded, and the powerful germs of reform which are
constantly developed under its influence, have at length fully
gﬁnﬁneed me that the most inefficacions methods in the prison

—the most pernicious and fatal to every ehance of reform — are
“pmmmnta carried the length of harshness. The maxim
ﬂmuldhaconstant and of lmweraal npplwn.tlou in such 1|la('vs

ts of the human mind, sinee it is the most personal; and le
11!) will not condescend, in some deglee, acwrdmg to circum-
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tate rather than to correct, and thus turn from reform instead of
attracting to it. The moral objeet of penal establishments should
be not so much to inflict punishiment as to correct, to receive men
idle and ill-intentioned and return them to society, if possible,
honest and industrious citizens."

Obermaier was made Governor of the prison at Kaisers-
lautern, in Bavaria, in 1830; in 1842, he was trans-
ferred to Munich, where he found between six and
seven hundred prisoners chained together, dragging
Lieavy weights, in a state of riotous insubordination,
and kept in order by about one hundred soldiers, who
were distributed not only on the walls, but in the pas-
sages, in the shops, and in the dormitories. In a very
short time this wonderful man had gained the confi-
dence of his men, taken off their chains, discharged
nearly all the guards, and appointed a conviet superin-
tendent of each of the shops. His suecess in reforming
prisoners was so great, that only about seven per cent of
those at Kaiserslautern, and ten per cent of those at
Munich, relapsed into crime after their discharge. He
was aided by two favoring circumstances, of which the
first was that many of the men were sentenced, at that
early date in Bavaria, to simple imprisonment for no
fixed term; and the second, that there was a thorough
supervision of discharged convicts, supplemented by the
labors of numerous active prisoners’ aid societies.

The aim of Sir Walter Croften in creating the Irish
prison system was the reformation of priseners; he thus
placed himself historically by the side of Montesinos
and Obermaier. England, in adopting it, laid too little
stress upon its reformatory influence: the main idea of
the English penal system is that of repression by ex-
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": '}iﬁry-punishmenta. The Irish system was much

admired by students of penology in various parts of the
‘world, and nowhere more than in the United States.
‘Messrs. Wines and Dwight, in a historically important
report made by them to the Legislature of New York,
Janua.ry 8, 1867, on the Prisons and Reformatories of
the United States and Canada, said:—

*h

e e

**We have no hesitation in expressing the opinion that what [
is known and has become famous as the Irish system of convict
‘prisons is, upon the whole, the best model of which we have any
knowledge; and it has stood the test of experience in yielding
the most abundant as well as the best fruits. We believe that
in its broad, general principles— not certainly in all its details —
it may be applied, with entire effect, in our own country and in .
our own State. What, then, is the Irish system ?  In one word,
it may be defined as an adult reformatory, where the object is
to teach and train the prisoner in such a manner that, on his
discharge, he may be able to resist temptation and inelined to
lead an upright, worthy life. Reformation, in other words, is
made the actual as well as the declared object, This is done
by placing the prisoner's fate, as far as possible, in his own
‘hands, by enabling him, through industry and good conduct, to
raise himself, step by step, to a position of less restraint ; while
ddleness and bad conduct, on the other hand, keep him in a state
‘of coercion and restraint.”

S [ ——

It was under the inspiration of this thought, that the
- New York Prison Association urged the ereation, in that
State, of an intermediate prison on the reformatory
plan,

Mr. Brockway furnished a paper! for the Twenty-

1 Mr. Brockway’s utterance, in this paper, of a desire for the aboli-
1.wn of term sentences, it will be observed, is subsequent to the
Report of Messrs. Wines and Dwight, in which they had already said:
**This whole question of prison sentences is, in our judgment, one
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fourth Annual Report of that Asseciation (1868),"in
which he said: ¢ Legislation is needed, to abolish the
peremptory character of the sentences imposed upon
persons committed to these establishments.” And again,
“ Persons whose moral depravity makes them a publie
offence should be committed to properly organized in-
stitutions until they are cured.” The Legislature of
New York, in 1868, provided for the appointment of a
Commission to select a site for a new State Prison. At #
the suggestion of the New York Prison Association, the
bill was so amended as to designate the new institution
a Reformatory. The Commission reported in 1869 :—

“We propose to make the sentences (to the Reformatory)

substantially reformation sentences. It has been a favorite
|‘1|' theory of that distingnished eriminal judge and philanthropist,
Mr, Recorder Hill, that eriminals should be sentenced until they
I‘ are reformed, which may, of course, turn out to be for life. While

we do not propose to recommend this rule in full, we think that
it may be safely tried in a modified form. We propose that, when

| the sentence of a eriminal is regularly less than five years, the
sentence to the Reformatory shall be until reformation, not ex-

5 ceeding five years."

I

| The act establishing the Elmira Reformatory was
passed in 1869, one year before the assembling of the

| Cinecinnati Congress, at the call of Dr. Wines, where

Mr. Brockway read a paper (somewhat famous in the
annals of American prison hist#ry) on the proper organi-
zation of a prison system for a State, in which he pre-

which requires carveful revision. Not a few of the best minds in
Europe and Aimeriea have, by their investigations and reflections,
reached the conclusion that time senténces are wrong in prineiple;
that they should be abandoued, and that reformation sentences
should e substituted in their place.”




d in germ nearly all the theories as to the nature
eeds of the criminal, which he has since wrought
into the spirit and life of that ustitution. In particular
) planted himself upon the proposition that “ sentences
~ should not be determinate, but indeterminate.” Dr,
- Byers, of Ohio, at the same Congress, spoke in favor of
the establishment of intermediate prisons; and Mr.
Sanborn discussed the possibility of introducing the
Irish system in America.! The Elmira Prison was built

1 The Cincinnati Congress adopted s Declaration of Principles;
in thirty-seven paragraphs. In the first, punishment is defined to bo
> ‘suffering inflicted on the eriminal for the wi ong done by him, with a

- special view to secure his reformation; ' and in the second, it is said
tliat ** the supreine aim of prison discipline is the reformation of erimi-
nals, not the infliction of vindictive suffering.”  Other paragraphs
are as follows: —

A 1II1, The progressive classification of prisoners, based on char-
- acter and worked on some well-adjusted mark system should be
~ established in all prisons above the common jail.

. ¥1IV. Since hope s a more potent agent than fear, it should be
- made an ever-present foree in the minds of prisoners, by a well-
~ devised and skilfully applied system of rewards for good conduct,
-ijiii’nnt_r_v’,- and attention to learning. Rewards, more than punish-
ments, are essential to every good prison system.

V. The prisoner’s destiny shounld be plaeced, measnrably, in his
- own hands; he must be put into eircumstances where he will be able,
- through his own exertions, tocontinually better his own condition.
h A regulated self-interest must be brought into play, and made con-
L Stautly operative.

- “VIIL Peremptory sentences onght to be replaced by those of
IS S ﬁ}ﬂﬁteminute dength. Sentggces limited only by satisfactory proof

- of reformation should be substituted for those measured by mere lapse

- oftime.”

_ In other paragraphs of this romarkalile paper, the doctrine is laid
~ down that *In order to the reformation of imprisoned ecriminals,
. there must be not only a sincere desire and intention to that end, hut
~ aserious conviction, in the minds of the prison officers, that they are
- capable of being reformed;” that “a system of prison discipline,
truly reformatory, must gain the will of the convict; ” that

5
i
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under an_aet passed in 1870, and subsequent acts, hut
sas not ready for the reception of prisoners before 1876,
when a board of managers was appointed, who elected
Mr. Brockway superintendent. The first inmates were
transferred to it, from the State Prison ab Auburn, in
July of that year.!

¢ ghe prisoner’s seli-respect shonld be enltivated to the ntmost, and
every effort made to give back to him his manhood ;' that ** in prison
administration moral forces shonld be relied npon, with as little
admixtare of physical force as possible;” that the most yaluable
parts of the Irish prison system are believed to be as applicable to
the United States as to Ireland;" that * reformation is a work of
time, and a benevolent regard to the good of the criminal himself,
as well as to the protection of society, requires that his sentence be
fong enough for reformatory processes to take effect.’”

It was at this Congress that President Rutherford B. Hayes, then
Governor of ‘Ohio, enlisted for life in the ciause of prison reform.
Here, ton, the steps were taken which resulted in the organization of
the National Prison Association and the International Penitentiary
Congress.

1 Tny a work purporting to aim af historical acenracy, and in which
an offort is made to show the genesis of the Elmira idea and how
many individuals unconseiousty eo-operated to n common end, due
credit should also be given to the Warden of Sing Sing Prison, Mr.
Giaylord B. Hubbell, who, in 1865, at his own cost, made a thorough
study abroad of the English and Irish prisons. An extended account
of his observations and conclusions is printed in the Twenty-second
Annunal Report of the New York Prison Association, in which he
said: * Can the Irish system be adopted to advantage in our own
conntry 2 For my own part, I have no hesitation in returning an
affirmative auswer, with emphasis, to this question.” He proceaded
to sketch his coneeption of the begt method of procedure in the
attempt to introduce:it, and proposed the purchase of a farm of two
or three hundred acres on the line of the Erie railroad, and the erec-
tion upon the site selected of a new prison, to be organized in three
divisions—each of which should have a gpecial discipline. His first
division he would haye in solitary or separate confinement; the
second division should work in association through the day, but be
separated by night —in that the mark system should be in foree ;
i the third division, with assooiated dormitories and no wall, all
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There is in the organization of this Reformatory, and
in the laws by which it is governed, nothing that is
absolutely new. The novelty consists rather in the
combination of principles whose validity had been sepa-
rately recognized, and in the intense earnestness with
which they have been here applied by a man whose
enthusiasm for the reformation of convicts has in it
a quality closely allied to genius. Somewhat uncon-
seiously, perhaps, the methods adopted closely resembled
those which had been long in use in institutions for the
reformation of juvenile offenders. Indeed, it could not
well be otherwise, since men are but children of a

the arrangements should be such as to give the largest possible free-
dom to the inmates, He said: * 4 careful system of classification
of prisoners should be made, based on marks, honestl v given accord-
ing to their character, conduet, industry, and obedience. For it
must be remembered, that a classified system of association without
marks, and without impressing on the prisoner’s mind the necessity
for progressive improvement, is of little valune.” Again: Al
prisoners sent to the proposed establishment should, under proper
restrictions, be allowed to work their way out.” Once more:  The
"Maconochie mark system, the gratuities, the school teaching, the
library, the course of lectures, competitive examinations, debates,
elc., ete., could all be introduced here as well, at least, and in wmy
opinion much better than in Ireland.” (The italics ave not in the
original, but are introduced to show how far Mr. Hubbell anticipated
the methods followed at Elmira.) :

Mr. Hubbell had been influenced by the brothers Hill, who also
exerted an influence on the mind of Dr. Wines. They had been
influenced by Captain Maconochie, who was Governor of the Bir-
mingham Gaol while Mattliew Davenport Hill was Recorder of Bir-
mingham. The conmection isclear. Mr. Hubbell was in charge of
the leading prison of the State of "New York. Dr. Dwight was
vice-president and Dr. Wines secretary, of the New York Prison As-
sociation. Mr. Brockway was not a resident of that State, but Super-
intendent of the House of Correction in Detroit, Michigan. This was
ten years before he was called to take charge of the completed prison
at Elmira. In the light of facts like these, the opening sentence of
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larger growth, and the merhods which succeed at a
youthful age, ought with the necessary modifications
to succeed, though probably not to the :fsﬁme degree, with
older men. © The Australian inventions of marks, grades,
ani the ticket-of-leave, had been accepted by the English
Government, which also borrowed from the United
States her Pennsylvania system of cellular imprison-
ment by day and night for the first stage of penal
servitude, and her Auburn system of separation by
night only and employment in workshops by day, for
the intermediate stage. In Ireland, Sir Walter Crofton
went a step farther, and applied a practical test of the

Alexander Winter's book, *“The New York State Reformatory at
Elmira," is not warranted: * In the year 1876 Mr. Brockway, who,
up to that date, had been for many years accumulating a wide amd
compreliensive experience in the administration of prisons, laid before
the State Commission appointed for their management and inspection
a plan of organization worked out entirely by himself, for tlie improye-
ment and reform of eriminals.” The statement, a few lines below,
“hus arose the Elmira institution,” is not true.

Mr. Havelock Ellis does not fall iuto this ervor, in his introduction
{6 Mr. Winter's book, but speaks of  the founders of Elmira,” in the
plural. He is mistaken, however, in saying, as he does, that they
“Lad no knowledge of the scientific movement that was arising in
Europe.”” (See the critique upon Prosper Despine’s *“ Psyehologie
Naturelle” and De la folie an point de vie philesophique ou plus
apéoialement psychologique,” by Dr. Wines in the Princeton feview,
May, 1878, veprinted in *The State of Prisons,” pp. G41-660.) It is
true that the founders of Elmira were not criminal anthropologists
in the technical and narrow sense of that phrase; and Elmira was
not, as Mr, Ellis claims, ** the practical outcome of their studies."
Al that is fundamental in the Elmira system is wholly independent
of the acceptance or rejection of their speculations as to nervous and
mental action, heredity, evolution, or the existence and proof of a
distinet anthropological type. The attempt to identify the two is an
injury and not a benefit to the cause of prison reform, because it
awakens prejudice against it in the minds of many who would other-
wise be its friends. It 1s, moreover, wholly needless.
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fitness of his men for conditional liberation, before
granting them a ticket-of-leave. This consisted in em-
iiiaymeﬁt in a*condition approximating complete free-
dom. Al of these ideas were imported from Australia
and Great Britain into the Elmira system.  They con-
stituted, in fact, its base; but there was added to them
another, which gave to the whole a wonderful vitality,
and which is really the distinguishing feature of the
system, namely, the so-called indeterminate sentence.

At this point, it is necessary to interject into the
argument some observations concerning reformation and
the means by which it can be effected.

What constitutes reformation ? Not necessarily re-
ligious conversion. Reformation may stop far short of
that, and yet be such a change of habits and character
as to satisfy all reasonable legal or sociclogical expecta-
tion. On this point, the Reverend Mr. Burt, chaplain
of the Pentonville prison, has pertinently remarked : —

R L e D s e |

#“The result aimed at by a penal code is attained when, by
~whatever motive, the eriminal is induced to restrain his vieious
‘propensities within the limits which the law preseribes.  Three
“influences, more or less distinet, may operate in producing this
result. It may be one effect of religions eonversion; it may arise
from a general amelioration of the moral eharacter; or it may be
the result of prudential eonsideration, of intimidation, or of fore-
thonght. It is not often, I apprehend, that actual reformation
can be exclusively referred to any ong of these causes, The
several influences usnally co-operate, and one passes insensibly
Jinto another, though in different ecases different motives predomi-
nate. In any case, however, the result is reformation.’

He adds : — .

**In the reformed criminal it would be unreasonable to expeect
impeceable piety or stoical fortitude; efough will have heen

SN i~ S e me—.
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effected to merit the title of reformation, when the once habitual
offender exhibits an average standard of virtue, under an average
pressure of temptation.™

For the purposes of the government, a criminal is
reformed, who does not require to be rearrested, retried,
and again incarcerated for some new violation of the
eriminal law.

The agencies by which this result is attained are
three, namely, labor, education, and religion; and they
correspond to the analysis of human nature as physical,
intellectual, and moral. But the unity of human nature
is such, that any influence which affects an individual in
any part of his being affects directly or indirectly the
whole man. And the relation between religion, labor,
and education is so intimate, that they almost seem at
times to be different names for the same thing. TLabor
and religion are both educational agencies; neither in-
tellectual nor ethical development is possible without
labor, and religion demands of every man, that by frain-
ing and effort he shall make the most of himself, and do
the most for the world, that the extent of his talents
will permit.

Of these three, it is probable that the most certain
to secure from every prisoner some measure of response
is labor. TLabor, if real and productive, is not only a
means of lm(l.'ily health and strength, but it compels
thought, thus awakening and moulding the mind, and
in many ways it reacts favorably upon the moral char-
acter of the workman. The abolition of prison labor,
which, in their ignorance and greed, largely at the
instigation of their employers, so many members of
the trades-unions demand, (on the double ground that
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conviet and free labor are antagonistic, and that com-
petition with the former is a degradation to the uncon-
victed), would throw our prisons back to the state in
which they were, three or four centuries ago. The
laboring class (if it is proper to speak of working-men
as a class) would gain nothing by the change, since they
would then have to support prisoners in idleness, at the
cost of the public treasury. Prisoners, if unconvicted,
would be compelled to enter the labor market: how
does conviction for erime deprive them of the natural
right to live by their own exertions? And what excuse
has the government to offer for preventing them from
earning their own support, and for levying contributions
upon the innocent, to keep the guilty from starving ?
It las been repeatedly shown, by actual computation,
that the competition of convict labor in the market is
80 small in ®mparison; as to exert no appreciable effeet
upon the demand for labor or upon wages. It may
affect cerfain trades; and the policy of the authorities
should be to select industries in which such competition
is least, and to diversify to the largest practicable ex-
tent the industries pursued in prisons. But some
degree of rivalry of interest is inevitable, whatever we
may do; for anything that prisoners do might be done
by outside labor,— even roadmaking or the manufacture
of supplies for public institutions, both of which are
Just now rather popular fads. It is a strong phrase,

‘but the consequences to the public of the forcible stop-
Ppage of labor in prisons must, sooner or later be of such

A serious natare, that it is not too much to say that the

‘man who favors so violent a measure is an unconseions

enemy of mankind. The reformatory influence of labor,

o
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even in prisons which are managed for profit, and where
the profits inure largely to contractors and not to the
State, is so potent, that of men committed to an ordi-
nary American penitentiary it is safe to estimate that
one-half do not, after their discharge, relapse into erime.

Labor needs, however, to be supplemented by edu-
cation in the common acceptation of that word, meaning
development by educational processes skilfully applied
to the training both of the head and the hand. Sta-
tistics prove that the number of prisoners without any
trade education is greater than of those without a
common school education. Some prisoners are highly
educated men, but their number is relatively small
Owing to the division of labor in manufactories, a trade
education is not necessarily obtained in the shops, hence
the establishment of trade-schools in prison is desirable,
on aceount of the opportunity which it affords of giving
to prisoners such a knowledge of the use of tools as will
qualify them for useful and profitable employment upon
their discharge. The utility of literary and scientific
teaching in prison, by lectures, books, and classes, con-
sists not merely in the improvement of the mind, but in
its oceupation and diversion, that it may not be given
over to introspection, vain regrets, impure imaginations,
bitterness, and the planning of fresh eriminal enter-
prises. It should not, therefore, be confined to element-
ary instruction in reading, writing, and arithmetic, but
mental food should be provided for all tastes and
eapacities represented in the prison population at any
given time, The old story is here in point of the
Quaker visitor who said to an embittered conviet,
« Friend, thee should have better thoughts,” to which




iv: \_ra.!ue of educa.tmn to the pnsoner must not,
:be ev'erlooked, especially on sub_]ects concern-

-"a_.pt to cherish perverted notions. TFour toplcs
d be given a prominent place in the prison currie-
ulum, namely: the principles (1) of law, generally, as a
rule of conduct, and specifically, in its relation to erime ;
(2) of civil government, its necessity and utility ; (3) of
!.-ppi‘iti_ml economy, especially in its bearing upon the
labor question and the means by which property is
~ legitimately aceumulated; (4) of practical ethics, or
the mutnal rights and ohhgatlons of men living in the
social state.
In this connection, the following remarks by Mr.
Michael Davitt are worthy of reproduction here. He
- expresses the opinion founded on his personal observa-
tion as a political prisoner, that «direct Seripture or
oral teaching, either through religions works or the
labor of prison chaplains, is all but useless with erim-
inals.” On the other hand, he believes that “no more
~ efficacions reforming medium — apart, of course, from in-
?Qustrml oceupation and habits — could be employed for
p the reclamation of all that is reclaimable in criminal
- liv 's, than a judicionsly stocked prison library, in which
- the moral-teaching and wrong-punishing description of
novel should be largely represented.” He adds that * it
. m only what prisoners read, between labor hours in
‘ﬂmaen, that ean come bettveen themselves and their
"blionght& of erime past and reveries of criminal deeds to

5




and touch the conscience of all who are suscept

religious influence. The great Ifalian poet has shown
by appropriate and impressive imagery the trath that
there are three spiritual states in one of which must
be found every human soul. The first is that in which ‘_
the soul is in love with evil, does not perceive it to be
evil, and attributes the pain which it endures to every
cause but the right one — the return of an evil deed
upon the doer of it. This is hell. The second is that
in which the soul has recognized its sin, seeks to escape,
and welcomes the pain of repentance as a purifying,
purgatorial fire. Finally, having struggled with itself
and gained the victory, having overcome the power
of self-love, which creates discord between sister souls
and between the soul and God, it accepts the divine
order, the human and the divine wills come into sweeb
aceord, and at last it reaches the state of paradisaic rest
and everlasting joy. There are multitudes of conviets
who, in Danté’s sense, are still in hell : how are they fo
be delivered ? Born without moral sense, or having
impaired, if not destroyed, the faculty of conseience,
by its neglect or abuse, they are spiritually blind to
the frue nature of their own actions and relations. It
seems a hopeless task, to renew in them the faculty of
moral insight. Yet it must be undertaken, and for its
accomplishment our hope is in God, the ereator and
the re-creator of the spirit that is in man. Physical
and intellectual culture may contribute to the end in
view 3 but without the appeal to conscience, in the name
of God, without picturing to the tempted the parting of
the ways which lead to death or to life, without holding
before their minds judgment and mercy, destruction and
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forgiveness, and urging them to deeision, in the light of
eternity and of their personal aceountability to the
Judge of all the living and of the dead, the central
spring of moral activity will not have been reached, and
any reformation which may take place will be super-
ficial or evanescent.

An American prison chaplain, comparatively new to
the duties of his position, was sneeringly asked by an
officer how many of the prisoners he had converted
by his ministrations. He replied, * The same percent-
age, I think, as of the prison officials.”

If the relation of the foregoing observations to the
indeterminate sentence is not self-evident, it can readily
be made apparent. Crime is the measure of the erim-
inal’s opposition to social institutions and of his inea-
paecity to adapt himself to them. If the institutions
happen to be wrong, he may be right ; but he must bear
the consequence of his deed. What society demands of
him is submission. The discipline of the criminal law
is designed to subdue or convert his will, so as to make
it eonform to the will of the social whole. Subjugation
was the old idea: conversion is the new. The effort to
break a prisoner’s will proceeded on the theory that he
was a man of exceptional strength, and dangerous for
that reason; the effort to enlighten and persuade it
assumes that precisely the contrary is the truth, that
the criminal is an exceptionally weak man, incapable
of self-direction and self-control, fo whom it is necessary
to impart power, but power for good, not for evil. He
therefore needs to be studied in a state of incarceration,
to discover what is his special weakness, whether it is
in his physical, mental, or moral constitution, in order
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that the treatment to be given him may correspond to
his aetual condition and needs. But no treatment will
produce the best result, unless the consent and Co-0pera-
fion of the criminal patient are secured. For this an
adequate motive, to which he will be likely to respond,
18 esséntial. The average criminal is an egotist, who
has more faith in his own perverted instinets than in
the advice and assurances of wiser and better men; he
18 a creature of habits which he cannot easily shake off ;
he does not want to be morally awakened and renovated ;
he sets himself in opposition to every influence which
will elevate him and make him ashamed of his past and
sorry for it.  Ordinary persuasion is for the most part
thrown away upon him. The only motive which is sure
to alfeet him, in proportion to his intelligence, is the
hope of freedom. That hope springs eternal in the con-
vict's breast, but it ordinarily assumes the form of vague
expectation of a pardon, or of a favorable chance to
escape. If he can be convinced that these anticipations
are fallacious, but that he will be released as soon at it
shall become apparent to the officers who have him in
charge that society has no longer anything to fear from
him, and that he can convince them of this fact by his
own conduct in prison, from that moment his will is
gained, and the rest is comparatively easy. As Maco-
nochie expressed it, “When a man keeps the key of
his own prison, he is soon persuaded to fit it to the
lock.”

The indeterminate sentence, therefore, puts into the
hand of a competent and devoted prison superintendent
the precise lever that he requires, in order to subvert
the criminality of the convict, assuming that it can be
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subverted. Tt is merely a tool. Tt is of no value if not
used, or in the hand of a man who does not know how
to use it. It has in itself no reformatory power; if is
a dead thing. The real power is in the reformatory
agencies which have been named — labor, education, and
religion. These, if applied, will produce the same effect
under a definite as under an indefinite sentence: the
difference is that, under the latter, the prisoner ceases
to resist their application, and may even be induced to
apply them to himself. It puts him in the most favor-
able attitude to be operated upon, in the condition most
favorable to a cure,

The history of the evolution of the conception of the
indeterminate sentence is inferesting and instiructive.
Punishment must be admitted to be a natural reaction
against wrong. In the early stages of social evolution,
when the retributory prineiple was uppermost in the
thoughts of men, retribution meant the return to a
private or public enemy of an exact equivalent for the
injury suffered at his hands ; and in an exact equivalent
there was no room for variation within specified limits.
When composition of injuries was admitted as an indi
rect mode of retaliation, more satisfactory on the whole
to both parties, the substitute payment to be made by
the offender to the offended party was a matter of bar-
gain between them, and the sum to be paid a fixed sumy
which could be neither increased nor diminished. When
the State took the regulation of private quarrels upon
itself, it inflicted upon the guilty the penalty of death,
which was a fixed penalty, or usually some other dei-
inite amount of loss, like the loss of a hinger or an eye,
or the infliction of a given number of stripes. Recur
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for a moment, too, to the slow growth of political in-
stitutions, the division of power first between the execu-
tive and legislature, then the development of courts out
of legislative committees, resulting ab last in the separa-
tion of the judiciary. Remember that imprisonment
was not itself a penalty for erime, until within a very
recent period in the history of the world. Imprison-
ment, like torture, is an elastic penalty, capable of
abbreviation or prolongation. Discretionary power fo
ferminate it at some fixed point must be lodged some-
where.

- At first, this power was retained and exercised by the
legislature. Absolute penalties ywere the rule — definite
terms of Imprisonment fer specific acts, regardless of
extennating or aggravating circumstances; or an attempt
was made in the code to define and estimate at their
true value such circumstances. All early eriminal
codes were fixed codes, with fixed penalties.

The evil of fixed penalties, however, ¢an never be
long hidden, even from averted eyes. Especially clear
is the impossibility of such foresight on the part of the
law-making body as will enable it to apportion punish-
ment adequately and justly, in accordance with the
many varying degrees of guilt, estimated by the double
standard of the culprit’s intention and the amount of
the injury done. We find, therefore, the evidence of
a certain shrinking, on the part of legislatures, from a
task for which they feel themselves incapable, in the
aftribution by them to the eriminal courts of large dis-
cretionary powers in the infliction of punishment, within
certain preseribed minimum and maximum limits, * In
this country, at least, the growing tendency of legis-
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latures is to reduce the maxima and do away with the
miniimi.

The question now arises, how have the courts ac-
quitted themselves, in fact, of this responsibility 7 The
difficulty has not been gotten rid of; it is only removed.
It was supposed, no doubt, that judges, with all the
evidence before them, could make tolerably correct
estimates of guilt and suffering, and that they could
apportion the one to the other with sufficient acenracy
fo insure, in most cases, some degree of approximation
to equivalence between the two. Has this expectation
been realized ? It is susceptible of demonstration that
it has not. It was an unreasonable expectation at best.
Admitting for the moment that a corvect human meas-
urement; of guilt or of suffering is possible, was it to
be expected that the most protracted and searching
eriminal trial would reveal all the attending ecireum-
stances of each eriminal action —the precise degree
of the prisoner's legal and moral responsibility, meas-
ured by his ability to characterize his own conduct and
to control it, or by the peculiar stress of temptation or
provocation under which the act was committed ? the
precise degree of the injury done to individuals and
to the community ? the exact menace to society in-
volved in a merciful sentence ? If not, (and still more,
if the judge should prove to be impulsive or fickle in
his temper, or if the jury and not the judge should be
entrusted with the determination of the length of sen-
tence), how could the gl".l.‘i:'il':-ﬂ-.iFH‘IllL:I“i}' and even in-
equity in the apportionment of punishment to different
individuals be avoided ? It has not been avoided. The
experience of all prison officers affords countless illus-
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trations of the glaring contrasts between sentences pro-
nounced for the same or different offences upon prisoners
convicted in ditferent courts, or in the same court on
different days; contrasts most exasperating to such
sense of justice as is found in the breasts of conviets,
and calenlated greatly to diminish their vespect for law
and therefore their disposition to obey it. One in-
stance, in the State of Illinois, will serve by way of
illustration, instead of thousands, where two juries sat
upon the ecase of two burelars convieted separately of
robbing the same store on the same night, in partner-
ship with each other, and one of them was sent to the
penitentiary for one year, the other for three years.
But more striking still is the evidence aceumulated in
the Eleventh Census of the United States as to the
imequality in sentences in different States, often ad-
joining each other and alike in all essential political
and social conditions. The average sentence in one
State, for all offences, has been proved to be more than
double that in another; and the want of congruity in
sentences for different crimes, in detail, in different
localities, is amazing to eontemplate. It does not seem
to.be the fault of the codes, so much as of the courts,
if it is a fanlt. But, upon its face, it is the condemna-
tion of the entive system of fixed sentences for particu-
lar eriminal acts.

All definite sentences may be assumed to be unjust,
either by way of excess or of defect. They are also
inexpedient. Short sentences fail in many cases to
make any impression other than one of indifference to
imprisonment: they beget a class of minor recidivists
known as rounders or repeaters or revolvers, who are
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continually in and out of prison, which becomes their
principal place of abode. A man named “Silly Kelly ”
died in BEdinburgh, in 1872, at the age of eighty-two
years, who had been convicted of drunkenness and other
petty offences three hundred and fifty times; it was
estimated that he had spent more than forty years of
his life in prison. Mr. Frederick Hill has officially re-
ported the case of a man in Scotland, who was convicted
more than one thousand times. The superintendent of
the New York City Workhouse, on Blackwell's Tsland,
once said to the author of this book, ¢ We have lll'i.i-
oners who are repeatedly committed, on the charge of
drunkenness, for the uniform term of thirty days.
When their term expires. they return to the ecify, im-
mediately proceed to drink-again to intoxication, and
are recommitted on the day following. Our guards ave
allowed, by our mules, one day off each month; and,
really, the only difference between the guards and the
prisoners, in this respect, is that the latter are locked
up; while the guards are not.” Long sentences, on the
other hand, especially life sentences, depress the conviet
too much, by depriving him of any well-founded expee-
tation of any end to the weary routine of a life without
objeet or stimulus, except in the grave.

Definite sentences are never reformatory, since they
are in fact retributory, and are founded on the character
of the act, which is past. having occurred prior to the
sentence, and is therefore irrevocable. Reformatory
sentences can be based only upon the character of the
actor, which it is desired tO correct, but the time re-
quired fo alter it cannot be estimated in advance, any
more than we can tell how long it will take for a lunatic
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to recover from an attack of insanity. There is an
analogy between ecrime and insanity, which may be
pushed to an extreme, yet is useful for our present

.
purpose.’

! The analogy between crime and insanity was the theme of an ex-
temporaneous address made by the author, in 1886, to the inmates of
the Elmira Reformatory, of which the following were the heads: —

1, The basis of insanity is physical, its manifestations are
mental, and moral. The same is true in lirge measure of criminal

ities.

2. Insanity and erime are both liereditary — to what extent is not
definitely known. The predisposition to both is often congenital.

4. ‘The approach of insanity and the growth of criminal character
are alike gradual, in many instances, and unsuspected by the vietim

of either.
4. The change from innocence to depravity corresponds with the
able in the insane.
5. The lunatie and the eriminal both form theories, to agcount for
the perversion of which they are more or less conscious, which are

alteration in personal character obsc

very far removed from the truth.
6. The manifestations of insanity assume one of two opposite
sssion; in either form they

forms — undue exaltation or undue depre

present the appearance of a pronounced self-consciousness, amonnt=

ine to exotism, and often accompanied by hallucination or delusions.
I this particular the resemblances between insanity and crime are
striking.

7. As insanity tends to make progress and to end in dementia, so
does the habitual criminal sink into moral imbecility — the complete
loss of moral perception, depravation of moral tastes and inclinations,

and paralysis of volition.

8, Insanity and crime are both the occasion of intense pain, sue-
ceadad by insensibility or indifference.

9. Both ingapacitate their subjects for normal social life; and
both are treated by incarceration, if of a dangerous or troublésome
type. The motive of such treatment is twofold, the cure of the
patient and the protection of the community.

10, The enre of either is difficult: much depends on beginning in
time, and, for success in the effort to develop the power of sell-
restraint or self-direction (which may have been originally lacking,
or lost by disuse or abuse), the co-operation of the patient is indis-
pensable.




216 PUNISHMENT AND REFORMATION.

Except upon the theory of retribution, why should
a criminal be sent to prison for a definite period
of time, any more, than a lunatic to a hospital for the
msane ? Is the protection of society more effectually
secured by an unsuccessful attempt to satisfy an ab-
straction, or by the seelusion of 2 dangerous element in
the community until the convict, in the judgment of
experts, who have him under constant and prolonged
observation, has ceased to be such ? As to the retrib-
utory theory of criminal law, it need only be said that
erime and penalty cannot be adjusted to each other,
unless we first find some accurate measure of guilt on
the one hand and of suffering on the other, which seems
to be impossible.

Regarded in this light, the whole present basis of the
eriminal law appears to be unsound — ethically, medi-
cally, and legally : the verdict of the three learned Pro-
fessions against it, when finally delivered, will probably
be unanimous.

The alternative, if imprisonment is to be retained
as the only secondary punishment, (for fines, though
they are theoretically an alternative form of punish-
ment, are commutable into equivalent terms of impris-
onment), is the substitution of indefinite for definite
sentences.

Archbishop Whately said, in a letter to Earl G rey,
A3 —

Y1t seems to me entirely reasonable that those who so conduet
themselves, that it becomes necessary to confine them in houses
of correction, should not be turned loose upon society again,
until they give some indication that they are prepared to live
without a repetition of their offences.”
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Maconoelie agreed with Whately in his preference
for task sentences rather than time sentences, and gave
his reason in the following words: —

“The purpese of this is to make the man's liberation, when
he is once convieted of a felony, depend upon the subsequent
character and conduet evinced by him, rather than on the origi-
nal quality of his offence.”

The first voice, however, raised in favor of distine-
tively reformation sentences was that of Mr. Frederick
Hill, Inspeetor of the Prisons of Seotland, in the follow-
ing words, in a report made by him in 1839 : —

“ As regards the question, how are conviets to be disposed of
after their release from prison, supposing transportation to be
abolished, T would humbly suggest that it is desirable that those
whom, from the nature and circumstances of their offences, as
shown upon their trial, there can be no reasonable hope of re-
forming, should be kept in confinement through the remainder
of their lives; the severity of their discipline, however, being re-
laxed in various ways, which would not be safe, were it intenied
that they should return again to society.' 1

His brother, Matthew Davenport Hill, the eminent
Recorder of Birmingham, reduced this prineiple to the
epigrammatic formula, * Reformation or incapacita-
tion,” meaning thereby that if a prisoner fails to re-
form, under proper influences, and remains a peril to
social order and seeurity, he should be held for life.?

1 Tn Mr. Frederick Hill’s book on * Crime,” (1853) he refers, in a
foot-note to page 150, to ** the plan of using a prison as a kind of moral
hospital, to which offenders shall be sent until they are cured of their
bad habits " recominended by Mr. Simpson, of
Edinburgh, in a paper on the 'Treatment of Criminals,” which ap-
peared in the Law Magazine many years ngo.™
2 “The school of criminal jurists, to which I belong, have not
erted received opinions on light grounds: or sought for new prin-
ciples until the failure of the old ones for the production of good

1

as having been
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This was in 1846. The same year, at the opening of
the Civil Tribunal of Rheims, M. Bonneville de Mar-
sangy delivered a memorable discourse on Preparatory
Liberation. in which the same thought was elaborated
and defended. He defined preparatory or conditional
liberation to be “a sort of middle term between an
absolute pardon and the execution of the entire sen-
tence; the right conceded to the Judiciary, to release
provisionally, after a sufficient period of expiatory
suffering, a conviet who appears to be veformed. resery-
ing the richt to return him to the prison, if there is
against him any well-founded complaint,”  He espe-
cially pointed out that this was the method of dealing
with juvenile offenders already accepted by the French
law, and equally applicable to adults.!

practical results Liad been demonstratod by centuries of experiment,
varied until the wit of man had exhausted all the possibilities of per-
mutation. What course then remained for chojce ? None within
the seope of my imagiuation, save two. First, such treatment asin-
eapacitates the criminal from the commission of offences, leaving at
the sane time his appetites and passions unsubdued, and his desires
anchanged; or, secondly, a tréatment which has for its object to re-
form him, by leading him to yearn after good instead of evil, and by
80 training his habits as that lie shall be able to give effect to his new
aspirations. We ave reduced, in short, to Incapacitation or to Refor-
mation.  Both these expedients, it must be admitted, are of very
humble pretensions, when contrasted with the ambitious aims of
deterrent punishment.  Tneapacitation limits itself to preventing the
criminal from repeating lis offence; either for & time, as when im-
prisonment is employed, or forever. as by the infliction of death.
But as we ave in no wise friendly to capital punishinent, we wonld
only use ineapacitation as furnishing the opportunity for exercising
reformatory action on the eriminal: or. i extreme ses, for with-
holding from society one who has resisted all endeavors to approve
him.'— Letter of M, D, Hill to €. B Adilerly, Esq., M. P, (1836).

¥ In 1847, M. Bonneville (who was proeurenr du roi at Versuilleg)
elaborated his thought in a work entitled * Traité des institutions
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Mr. Broeckway accepted this principle, as did many
other American students; but he did more. He secured
its incorporation into American law, first in Michigan,
in 1868, in the passage of the so-called Three Years’
Law, applying to prostitutes, which authorized their
commitment to the Detroit House of Correction for amn
indefinite term, not exceeding three years, and had for
its immediate effect a general exodus of women of thab
class from that city. Subsequently, in 1876, he drafted
the original statute directing the sending of young first
offenders to Elmira under an indeterminate sentence, not

complémentaires dn régime pénitentiaire” (An essay on the insti-
tutions complementary to the penitentiary system), in which he dis-
cussed the pardoning power, conditional liberation, police surveillance
of discharoed conviets, patronage (ail to discharged convicis), and
rahabilitation. This was distributed by the French Government to
the members of hoth Chambers, as though it had been an official
docwment, In 1864 he published a larger work in two volumes en-
titled * De amélioration de la loi criminelle,” of which the twenty-
fourth chapter is devoted to the discussion of conditional liberation,

whicl. Tie says, ** is nothing more nor less than the extension to adult
convicts of a principle applied with such success to juvenile offen-
* e insists that **as a skilinl physician gives or withholds
as the patient is or is not cured, 50

ders.’
remedial treatment accordil
onght the expiatory treatment imposed by law upon the criminal to

cease, when his amendment is complete; further detention is in-
operative for good, an act of inhumanity, and a needless burden to
the state.” Society should say to the prisoner: * Whenever you
give satisfactary evidence of your genuine reformation, you will be
tested, under the operation of a ticket-of-leave ; thusthe opportunity to
abridee the term of your imprisonment is placed in your own hamds.”
This course is, in his epinion, recommended by considerations of the
greater deterrent effect of longer sentences by the courts, and of the
moral encouragement given to the prisoner by the hope held out to
him, as well as of the aid rendered to discipline in the prison; also
for economic and sociological reasons. In his gecond volume he
expresses satisfaction with the Irish graded system and the excellent
results thereby secured,
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to exceed the maximum term named in the New York
code for each of the offences of which they might be
convieted. He then proceeded to show, in the organi-
zation and government of the new Reformatory, what
eould be done, by the aid of this weapon, in the way
of making good citizens out of bad. This is the signal
service to humanity rendered by him, which has settled
his position in the history of eriminal reform, despite
any: errors of judgment on his part in the details of
the application of the system.

The principle of the indeterminate sentence, with
majority as its maximum, for juvenile offenders, was
already familiar to us all. We were also accustomed
to the operation of the commutation or good time laws,
by which the actual term of imprisonment is abridged,
in conformity to a standing rule in force at the time
when sentence is pronounced, as a reward for good con-
duct while in prison. These were helps to the accep-
tance, as an experiment, of the indeterminate sentence,
so-called, though the true indeterminate sentence has
neither minimum nor maximum, and no one has had
the courage to propose its adoption, as yet.

The Elmnira system, in practice, is a combination of
marks, grades, and the parole, under the indeterminate
senteénce. The division of prisoners into grades, and the

! Bince the ahove paragraph was written, my attention has been
called to the fact that in New York the maximum limit has been
remaved. Theoretically, its removal can be justified, and logical
consistency probably requires that it should be removed: but prii-
dential and practieal arguments can be adduced against pushing a
souni prineiple to this extreme, in advance of its general and decided
aceeptance by the public at large, on the following grounds;: (1) Such
action is uinecessary, since, if the maximum is sufficiently high, the
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practice of promoting them from one grade to another,
were methods prescribed in Massachusetts by law in
1826, and followed in the Massachusetts State Prison
for many years. But, so far as appears, promotion was
not offset by any corresponding power of degradation,
nor was the sentence shortened as a reward for winning
one’s way into the third or highest class, neither was the
classification determined by marks. Whether this was
an orizinal Massachusetts idea or borrowed from Aus-
fralia is uncertain. It apparvently did not give satisfac-
tion, for it was ultimately dropped, and is now prebty
much forgotten.

Marks are useful, but possibly not essenfial, as a
means of keeping the record npon which a prisoner’s
promotion or degradation depends. They should of
course he given in the three divisions of his daily life,
for obedience to rules of order, work done in the shops
or elsewhere, and diligence in study. Their number is a
question of pure detail, like marking in school: the
highest mark may be three or five or ten, it matters little
which. So, too, the number of classes may be varied,
according to circumstances. The indispensable feature
of the progressive clagsification scheme is that prisoners
shall be raised and lowered in the seale on the basis of
their merits. There are, however, instances in which the
arbitrary remission of punishment by loss of rank is jus-

same purpose is subserved as if there were no maximum; (2) ‘the
public and the courts are reluctant to plage in the hands of any man
or set of men unlimited power to detain a prisoner for life, regardloss
of the gravity of the offence of which he is guilty, especially if he is
a young man and a first offender; (3) there is danger that a reaction
may set in, whicl will encourage the enemies of the system to move
for a return to definite sentences.
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tified, by the effect upon a discouraged man. The good of
each convict and of the hody of conviets is the end s aght,
and anything which tends to secure that is proper.

Condifional liberation or the ticket-of-leave is not to
be confounded with the indeterminate sentence. Condi-
fional liberation is the act of the executive, not of the
Judicial branch of the government. T is the release of
a convict, prior to the expiration of sentence, on proba-
tion, if, in the judgment of those in the most favorable
position for forming a correct opinion, there is good rea-
son to believe that he will henceforth abstain from
crime ; but Le is released with the express understanding
that he is still in custody, and that if he disappoints
the expectation entertained of him. and relapses into
criminal associations or ways, or manifests sions of heing
about to do so, he can and will be arrested and returned
to the prison at any time during tlhe continuance of his
ticket-of-leave and before his liability to the criminal law
terminates by his absolute discharge. Wherever condi-
fional liberation is practised. except in the United States,
this privilege is granted under a definite sentence : this
i the case in England, Germany, Switzerland, France,
and Holland. The usual custom abroad is to delay the
giving of a parole —in Sweden until the convict has
served ten years; and it is regarded more as an act of
grace, and not so much as a reward, to which the man
who has earned it has a title!

L The first application of the principle of conditional liberation or
“licket-of-leave ' to adults was by the English Government, after the
failure of the system of transportation. By the lnw of 1847 this privi-
lege was granted only to conviets shipped to Australia; but by the

Act of 1853 tickets-of-leave were authorized to be granted also Lo con-
viets incarcerated on Euglish soil. The system of conditional libera-
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It seems more important to define the prineiples upon
which the Ehnira system is founded, than to deseribe in
detail the architectural and other structural arrange-
ments and the general management, however interesting
that might be.! The great underlying thought in that
institution is that eriminals can be reformed; that refor-
mation is the right of the conviet and the duty of the
State: that every prisoner must be individualized and
given the speeial treatment adapted to develop him in
the point in whieh he is weak — physical, intellectual,
or moral eulture, in combination, but in varying propor-
tions, according to the diagnosis of each case; that time
must be given for the reformatory process to take effect,

tion (German, Frlaubs-pass) was adopted by the Kingdom of Suxony
i11.1862: and in the same® year by the Grand Dudhy of Oldenburg; in
1868, by the Canton of Sargovie, in Switzerland ; in 1869, by the
Kinegdom of Servia: in 1871, by the German Empire; in 1875, by the
Kingdom of Denmark, also by the Canton of Neuchatel; in 1875, by
the Canton of Vaud, also by the Kingdom of Croatia, in Hungary;
in 1878 by the Canton of Unterwalden; in 1851, by the Kingdom of
Haolland ; in 1882, by the Empire of Japan; in 1885, by the French
Republic. In none of these countries is it connected, as in the United
States, with the indeterminate sentence.  In all of thenr it is hedged
abont with more or less superfluous legal restrictions, which tend to
defeat the end in view in its enactment.

1 An apology seems to Le due to the other American institutions
founded upon the Elmira principle and in successful operation, for
A oiving what may seem to be undue prominence to the New York
“ Reformatory at Elmira, as if it were the only one worthy of men-
) tion or discussion. This is by no means the anthor’s opinion. The
Massachnsotts Reformatory, at Comcord, in particular, should he
earefnlly stadied, since it is strong in some of the very particulars
in which the New York Reformatory is weak. But Elmira is the
mother institution. Its superintendent, Mr. Brockway, was one of
the little group of advanced thinkers npon this question wlo dared
to advise the new departure and to elaborate it in imagination, before
their ideas were given concrete form and substance. He has been its
creator, and has been continuously in charge of it, from the day it was
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before allowing him to be sent away, uncured ; that his
cure is always facilitated by his co-operation, and often
impossible without it; that no other form of rvewards
and punishments is so effective, in so many instances, as
transter from one elass to another, with different privi-
leges in each; but that the supreme ageney for gaining
the desired co-operation on his part is power lodged in the
administration of the prison to lengthen or shorten
the duration of his term of incarceration. The other
great thought, here insisted upon as nowhere else in the
world, is that the whole process of reformation is educa-
tional; not meaning by that term the injection of infor-
mation without assimilation, hut the drawing out to its
full natural and normal limit of every faculty of the
body, mind, and soul of every man who passes through
the iustitution. This is accomplished by all sorts of
athletic training; shop work, military drill, gymnastics,
Turkish and other baths, massace, and diet : by all sorts
of intellectual discipline as well, including not merely
class instruetion and the hearing of lectures on subjects
in which prisoners most need instruction. but also SYS-
tematic reading under direction, and examination upon
the books read ;! writing for the Sum mary, the prison
weekly which cirenlates instead of tle ordinary daily
newspaper within the walls ; and debate, in the presence
opened until now. It has seemed better to confine the reader's
attention to the most striking and original example of the ideal
prison than to dissipate his thoughts by dwelling upen possible
differences in the spirit and administration of prisons of this class.
The application of the Elmira principle to women may be studied
in the Massacliusetts Prison for Women, st Sherborn, an institution
of which all Americans have just vedson to he proud.

1 ** Tt appears to me that we have a right to believe in the altera-
tion of character of a prisoner, who at the beginning of his term of
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of a teacher who guides and moderates the discussion.
Trade instruetion is made prominent. The aim of the
institution is to gend no man out, who 1s not prepared to
do something well enough to be independent of the
temptation to fraud or theft.

If the question is asked, Where does the punishment

come in ? the answer is: In the discipline, which is unre-
mitting and exacting; in the violence done to the erimi-
nal tastes and habits of the prisoners, which they have
no opportunity to indulge; in the consciousness that one
is held in a net of influence and restraint, which one
is powerless to break; in the uncertainty as to one’s
ability to earn a discharge in time, or without too great
a personal sacrifice; in the regularity and monotony of
life under a rigid rule. Certain it is, that the worsb
men prefer to be sent to a prison organized on the old
plan, and that there have been moments, when the
strain of anxiety to win an early parole has heen so
ominous of possible mental derangement as to alarm
the superintendent and compel him to relax the pres-
sure upon certain sensitive spirits thought to be in
danger of eclipse. For the genmeration of the moral
force necessary to carry the mass of prisoners upward
and onward in a great reformatory current, association

(under necessary restrietions) is indispensable, which 1s
the reply to the criticisms upon this system by the ad-

vocates of the Pennsylvania system. Nor is there any

inearceration, took pleasure only in reading of a frivolous gort, but,
alter having attended school for several months, draws from the
library none but scientific or other serious works, and assimilates
their contents, as the teacher knows, from his answers to the questions
put once a month to all prisoners concerning their reading,” — Dr.
GuILLAUME of Swilzerland.
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point in the observation that association and routine ave
inseparable, and that individual treatment is impossible
without cellular separation by day and night. 1f that
were true, it would be necessary to have a separate
elass-room for every child in school, and to build our
churches with separate stalls, as chapels are constructed
in some foreign prisons.?

The Elmira system has been adopted in whole or in
part, and made applicable to all or a part of the pris-
oners, in several other states: in Massachusetts, Penn-
sylvania, Ohio, Michigan, Illinois, Minnesota, Kansas,
and South Dakota., One advantage gained from it is
that it compels the study of the criminal himself, from
all points of view; also the study of the causes and con-
ditions which have made him what he is.

Above all other systems, however, it demands diree-
tion by aman of the highest integrity, attainments, and
consecration. It has dangers peculiar to itself. The
least of these, perhaps, is the liabilify to bribery and
corruption of the warden, if he has the power of release,
to secure the earlier discharge of convicts not entitled
to consideration on account of their records. Tt is far
more probable that, as the result of our widespread ac-
ceptance of the doetrine that office is the reward of par-
tisan service, and that parties can only be held together
by the hope of plunder, the position of superintendent
of a reformatory prison (and all prisons should be re-

1 For a full and detailed account of the administration of the sys-
tom at Elmira, the reader is referred to ** The New York State e-
formatory in Elmira,” by Alexander Winter, F. 8, 8,, (London, 1891),
or to the moro recent “ Year Books” of the institution itself. The
latter are finely and profusely illustrated.
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formatories) will be given to an incompetent man, in
payment of a political debt. The art of practical poli-
tics has been well defined as “the art of paying your
debts ab somebody’s else expense,” On this subject the
author may be excused for quoting from himself: —

“1f a warden is given his place as a reward for party service,
he is in so far disqualified for the highest success, by the very
tastes and aptitudes which fit him to be a party leader. DBut
whatever may be his fitness for the position, it is certain that,
under a political administration of prisons, he will be turned ont,
whenever the control of the ghvernment passes into the hands of
the opposite party, or even of a different faction of his own party.
He has therefore liftle inducement to master the business en-
trusted to him. Worse than that, the subordinate positions in
his gift are regarded as counters in the game: and unless he has
himself the sense and gkill to play them for all that they are
worth, these minor appoinments will be dictated to him, and he
will be forced to put up with incompeteney, if not with disloyalty.
There ean be no prison reform in the United States, until the
divorce of the prison system from practical polities is pronouneed
with such authority as to prevent any subsequent reunion of the
two."

What constitutes competency depends upon what is
expected of a public officer. If nothing more than that
prisoners shall not escape, a soldier or a policeman will
answer. If a pecuniary profit from convict labor is de-
manded, the warden must be a good business man. If he
18 to make the prison a factor in caucus and convention
politics, he must be a ‘fine worker.” In any event, he
must be a judge of human nature, and capable of hand-
ling men. Honest he must be, of course, and kind, for
if mot kind, he is apt to be lacking in personal bravery.
But if he is to be the centre and mainspring of edunca-
tional and reformatory influence, he must be unsur-
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passed as a teacher and as an example of purity. The
work of uplifting the degraded is one which calls for
the highest qualities of soul and of brain, It is a work
which it would not have shamed Phillips Brooks to have
undertaken, at Charlestown or Concord; and, until we
have the best men in this position, we cannot look for
the best results. Where the personal fate of a thousand
or fifteen hundred men depends upon the application to
duty, the insight, the moral honesty, of another man
elothed with almost despotic power, it will not answer
to give that power into the possession of one who does®
not understand his responsibilities or who is unequal to
them. But, if he possesses the requisite characteristics,
no imaginable force will add so much to his power for
good, as the right to fix the date of graduation of his

pupils.
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CHAPTER XI.

ORIMINAL ANTHROPOLOGY.

Tur scientific study of the physical and psychical
peculiarities of eriminals is a new branch of anthropo-
logical investigation, to which the name of criminal
anthropology has been given. Crime is admitted to be
an ethical, social, legal fact: is it or is it not also a

biological fact? Naturally, biologists ave disposed so
to regard it, and they look with envy and disgust upon

the mass of elinical material for biological and anthro-

‘ pological research which is allowed to go to waste, from

the lack of scientific curiosity, in prisons. The con-
clusion to which such study points, in the estimation
of men whose opinions are not to be dismissed without
‘, due consideration, is, in the words of Benedikt, that

“The brains of criminals exhibit a deviation from the

e e e

normal type, and criminals are to be viewed as an
anthropological variety of their species, at least among

e e

the cultured races.”
There is always danger in speaking of groups or
'} classes of men, without reservations, such as that a

e ————

particular observation is meant to apply not fo all in-
dividuals of the group, but to the majority; or that it
ig intended as a generalization expressive of an average

condition and tendency ; or that it is true of all mem-
bers of the group who fall within certain defined limits,
and that the exceptions are outside those limits.
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Precisely what constitutes an “anthropological va-
riety ” is not quite clear. Bub certainly it is a group
of which the physical, mental, and moral composite, if
we could arrive at it, would differ from the correspond-
ing composite which should include all mankind, or all
of a given race, or all the members of all other groups
exclusive of the one under observation; and it might be
assumed that it would also differ from the composite of
any other group that can be named. Probably, teo, if
our knowledge of its history were minute and extensive,
it would appear that it had been generated, under the
pressure of a special environment, by inheritance ; and
we might even be warranted in predicting for it that it
would continue to exist and grow, as a distinet agerega-
tion of individuals more or less remotely connected with
each ofher hy blood, on account of marital unions be-
tween its members and the resulting intensification of
the hereditary criminal strain. The result of this pro-
cess of evolution of a separate class in the community
would be that, upon the whole, the individuals ineluded
in it wonld bear a certain family resemblance to each
other, manifesting itself in the absence or defect of
certain physical and psychical traits common to other
men, and in the corresponding overgrowth of other
organs, functions, or habits.

The question to be answered, therefore, is whether
men who have been convieted of erime and sentenced
to imprisonment constitute such a group ; whether the
percentage of known criminal peculiarities of any sort
can be ascertained and compared with the corresponding
percentage for men mnot convieted and sentenced: and
whether the differences which can be demonstrated by a




CRIMINAL ANTHROPOLOGY. 231

sufficient number of observations poinfing to a common
conclusion are due to heredity or environment, or to
both, and, if to both, in what relative proportion.

A multitude of medical and other secientific men, with
greater or less aptitude for this sort of inquiry, have
had their attention directed to this guestion and are
seeking for its solution.

It needs no apparatus for minute and accurate meas-
urements, with rules, scales, callipers, and goniometers —
no chemical analysis of blood, tissues, and exeretions —
no careful experiments to test the degree of nervous sus-
ceptibility of different sensory organs— no specially
devised psychical tests—to enable a common man, fa-
miliar with criminals, through his relation to them as an
officer of the police or of a court or prison, to deseribe
flieir most obvious and striking characteristics. As a
woman masquerading in male attire can be readily de-
tected by a trained eye, so a thief can be known often
by his looks and motions. A “furtive” look (furtive
from fur, Latin for thief) is the look of a thief. But so
can most mechanics, and even professional men. The
demand made by every avoeation in life npon its vota-
ries for specific exertions on the one hand and sacrifices
on the other, never fails to leave its impress upon the
fizure, the attitude, the entire bearing of the man, and to
affect even his dress and gestures. This is nobt saying,
however, that bankers or clergymen or editors or hotel
clerks constitute distinet types, or that by anthropo-
logical study each of these groups of men engaged in
similar pursuits could be shown to constitute a type,
that is, ““an ensemble of distinetive characters” tending
to perpetuate itself by sexual selection.
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The criminal anthropologists dissect the criminal, so
to speak, while he is still alive; measure every anatom-
ical dimension of skull and trunk and limbs, record the
color of his hair and his eyes, take his temperature, test
his vitality with the stethoscope and sphygmograph, count
his inspirations and expirations, search everywhere for
evidence of abnormality of structure or of physiological
action —for the pathological; and they extend this
search to the internal organs, if the desired opportunity
offers itself for an autopsy. It is a tedious process, if
thorough, involving as it does, the examination of a mul-
titude of individuals, and the comparison not of isolated
phenomena, but of aggregated groups of phenomena.

What have they found ? A general answer to this
question is all that can properly be given in a work not
medical but designed for lay reading, avoiding as far
as possible technical terms and omitting observations
which are incomprehensible without a minute acquaint-
ance with the anatomy of the human body, particularly
of the brain and nervous system.

Among the anatomical peculiarities noticed by stu-
dents like Lombroso, Ferri, Benedikt, and many others
who might be named, are the shape of the skull, includ-
ing cranial asymmetry, microcephalism and macrocepha-
lism. A very frequent defect is insufficient cranial
development, markedly in the anterior portion. A re-
ceding forehead is common. Criminals are said to have
a disproportionate tendency to the sugar-loaf or pointed
head. TLombroso makes mtch of the unusual depth of
the median occipital fossa. This is observable in the
skull of Charlotte Corday, belonging to the collection of
Prince Roland Bonaparte, which was exhibited at the
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Second Tnternational Congress of Criminal Anthropology
at Paris, in 1889, and gave rise to a somewhat heated
discussion of the question whether she was in fact a
criminal or a patriot.! The same authority calls atten-
tion to the exaggeration of the orbital arches and frontal
sinuses. Thieves are said, by one eriminologist, to have
small heads, while murderers haye large heads; the
sufficiency of his data for so daring a generalization is
questionable. Beneath the skull, Benedikt claims to
have discovered an unusual confluence of the fissures
of the brain, and additional convolutions in the frontal
lobe, The shape of the skull affects the countenance,
in which have been observed certain deformities of the
nose and ear, peculiarities in the coloring of the eye,
irregularities of the teeth, prominence of the cheek
bones, elongation of the lower jaw, and the like. An-
other bold generalization is that which declares that the
Jong and square jaw is common among criminals guilty
of crimes of violence, but a receding chin among petty
offenders: this is bold, however, only in the sense that
it probably rests upon an inadequate statistical founda-

1 ¢ Lombroso said that theskull of Charlotte Corday demonstrated
anatomic characters of the criminal born, such as platycephalic, the
oceipital fossette, and other characters of the virile skull. Dr. To-
pinard responded by atiirming that the skull of Charlotte Corday was
normal, and that it presents all the proper characters of the skull of a
woman. The platycephalic was & normal character, and the vermic-
alar fossette was not an anomaly, and there was nothing irregular in
the skull, unless it should be its platycephalic; and he said it was
rare that a skull was the same in all its parts, and on both its sides.
Benedilkt said that according to his belief one had as much right
to say that the oceipital fossette was an indication of predisposition
to hemorrhoids as to crime. Ferri and Lombroso replied vigorously
to Benedikt, while Senator Moleschott came to his aid.” — Dr. Wil-
son’s Report to the Smithsonian Tustitution.
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tion ; otherwise, it is merely the application to conviets
of a hackneyed physiognomical yemark. The promi-
nence of the criminal ear has been especially noted,
Prisoners are said to have wrinkled faces ; male pris.
oners have often scanty beards ; many hairy women are
found in prison, Red-haired men and women do not
seem to be given to the commission of erime, Similar
remarks might be quoted relative to the skeleton, such
as that conviets have long arms, pigmn-]vn.-usts, and
stooping shoulders,

Some of the physiological peculiarities noted are dis-
ordered nervous action, insensibility to pain, quick and
8asy recovery from wounds, defective taste and smell,
Strength and restlessness of the eye, mobility of the
face and hands, left-handedness, excessive temperature,
perverted secretions, abnormal sexual appetites, preco-
city, and so forth. Some medical writers say that the
hearing of eriminals is defective, others that it is preter-
naturally acute. Some affirm that color-blindness is
prevalent among them, but others that it is rare, They
are usually sensitive tg climatic and meteorologieal
influences, A Very common observation is theip freedom
from the habit of blushing, but this may be a psycho-
logical rather than @ physiological phenomenon,

InTu]lt'-c'l‘Lm]I_\-' and morally, criminals are for the most
Part weak. Their ments] feebleness is sometimes so
marked as to produce the impression of partial imbeeil-
ity. (With the erimina] class we must include prosti-
tutes, for prostitution iy women is'almost the equivalent
of erime in men). This weakness shows itself in inat
tention, lack of imagination or the power of representy-
tion, defective memory, lack of foresight, and general
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aversion to mental exertion. The eriminal is often
unable to picture to himself the probable consequences
of a eriminal action; he does not know how to gnard
himself against detection. As a child, the chances
largely preponderate that he was a truant or a dull
pupil, inelined to mischief and disobedience. Stupidity,
suspicion, and cunning naturally go together. In his
emotions he is stolid or volatile, never well-balanced.
Among female conviets mervous explosions or * tan-
trums ' are an ordinary ocenrrence. Emotional insta-
bility is a common characteristic of prisoners; they are
easily made to weep or langh, but feeling with them
lasts not long enough to be translated into action; they
can not form a resolve and stick to it, whether for good
or forevil. They crave constant stimulation and excite-
ment. The curse of Reuben is upon them: ¢ Unstable
as water, thon shalt not excel.” To this, no doubt, in
combination with other causes, may be traced their gen-
eral tendency to vagabondage. Their senfiments are
often fictitious and artificial. Their attempts at art, in
literature, drawing, and modelling are for the most part
grotesquely erude, rarvely or never worthy of serious
approval, They are like the insane, in respect of their
immense egoism ;! this lies at the root of their insensi-

L In the degenerate, either (1) vital internal facts are morhidly
intensified, or proceed abnormally, and are therefore constantly per-
ceived by consciousness ; or (2) the sensory nerves are obtuse, and
the perceptional centres weak and sluggish ; or (3) perhaps these
two deviations from the norm coexist. The result in all these cases
is that the ‘Ego' is far more strongly represented -in conseciousness
than the image of the external world. The ego-maniae, conse-
quently, neither knows nor grasps the phenomenon of the uni-

verse, The effect of this is a want of interest and sympathy, and
an inecapacity to adapt himself to nature and humanity., The ab-
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bility to the suffering which they inflict, and it is one
reason of their indifference to advice and reproof, Tt
sometimes shows itself in ridieulous displays of vanity.
Moral considerations have very little weight with
criminals, as a class, because they do not appreciate
them. TLaw is a notion which they do not ecomprehend
very elearly, either human or divine ; it has no basis, in
their conception of it, but is something purely arbitrary,
to be resisted and violated, if they choose, They seem
to be deficient in conscienee, congenitally so in some
eases ; or their conscience is perverted and acts in an
inverse sense. They are treacherous and readily in-
form upon each other; prison officials sometimes enl-
ploy them as spies, and information of a contemplated
revolt is almost invariably given to the warden in ad-
rance of the attempt, often by the very prisoner who
planned it. Lying is congenial to them; to have de-
ceived somehody, especially a superior officer, is a joke
and a victory. Dr. Wey thinks that the basis of all
eriminality is the ineradicable tendency to lie. Dr,
A. Krause thinks that it consists in the love of pleasure,
combined with aversion to work, This remark suggests

sence of feeling, and the incapacity of adaptation, frequently ac.
companied by perversion of the instinets and impulses, make the
EgO-maniac an anti-social being. He is a moral lunatic, a eriminal,
& pessimist, an anarchist, a misanthrope; and he is all these, either
in his thoughts and his feelings, or also in his actions. . The struggle
against the anti-social ego-maniac, his expulsion from the social body,
are necessary functions of the latter; and if it s not capable of accom-
plishing it, it is a sign of waning vital power or serious ailment,
Toleration, and above all, admiration,of the ego-maniae, be he one in
theory or in practice, is, so to speak, a proof that the kidneys of the
social organism do not aceomplish their task, that society suffers from
Bright's disease.” — « Degeneration,” by Max Nordax,
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the double moral weakness of these culpable unfortu-
nates — active and passive inertia; inability to will
affirmatively or negatively, so that to do good and to
resist temptation are alike impossible; often, no doubt,
the thought. of it does not enter their mind, and, if it
does, it is soon displaced by the force of their animal
appetites. They are apt to be intemperate or licentious
or both. All their tastes are low. The animal in them
preponderates. They are often apparently incapable of
remorse or even of penitential regret; they ravely mani-
fest the sense of shame.

Such religions instinets as they have and cherish are
frequently pure superstition, like that of the famous
Ttalian bandit, Gasparoni, who prided himself that he
had never committed a murder on Friday. There are
four prevalent types of piety in the world : the theologi-
:al, the sacramentarian or ritual, the emotional, and the
humanitarian. In a devout but well-balanced mind
these are combined in something like an average propor-
tion. But such piety as prisoners may manifest in their
life or conversation is apt to be preponderatingly ritual
or emotional. Theology is for the most part intellectu-
ally incomprehensible by them, and humanitarianism is
diametrically opposed to their fundamental moral in-
stincts. The ethical function of religion is to strengthen
the power of self-control, to afford a sufficient motive to
self-denial and self-restraint, and to inspire self-sacrifice
for the sake of others. This it does by precept, exam-
ple, warnings and promises. It teaches subjection to
the power which controls all nature, harmony with the
divine will, obedience as the supreme law of life. These
are notions alien to the eriminal mind.
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Certain eriminal habits should here he alluded to, of
which one is tattooing.! This practice, forbidden in the
Mosaic law (Lev. xix., 28), is common among savages,
sailors, and soldiers. The desired ornamentation or
marking is secured by pricking, cutting, or burning.
The most ordinary colors are in Indja ink, charcoal, and
mndigo. The design may be on any portion of the body,
but is usually on the arms or breast, and is pictorial,
emblematic, or may consist in a name, initials, or a
motto. Some tattooing, among savages, is really armo-
rial
motives to indulgence in this barbarous usage, aside

a method of proving family descent. Other

from meaningless imitation, are the gratification of sen-
timent (friendly, hostile, erotie, or religions) and the
desire for identification in case of death at sea or upon
the field of battle. Tt might naturally be supposed that
criminals would be averse to it for the converse of the
last-named reason, Probably the great majorify of pris-
oners who show tattoo marks had them inscribed, while

1 “Tattooing is that strange and very ancient custom which con-
gists in the introduction, under the cutaneous epidermis, at different
depths, of coloring matter, in order to produce some d
will be of very loug duration, though it is not absolutely indelilile,” —
“ Histoire médicale dy tatonage," by Ernest Jerchon, M. D., Paris,
1869,

* Although the practice of the art is so ancient that we have evi-
dence of its existence in prehistoric times, and that the earliest
chronicles of our race contain many references to it, yet the term
itself is comparatively modern, It is derived from a Polynesian
waord, tattau, pronounced tattahouw, Captain Cook, who first intro-
dueed the term, printed it tattow, making a dissyllable of it, and this
erroneous pronunciation has followed the word into nearly every
modern langnage.” — i Tattooing Among Civilized People,” by Rab-
ert Fletchier, M. D.; an address before the Anthropological Society of
Washington, D.C., Dea. 19, 1882,
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following some honest avocation, prior fo thew lapseinto
crime, arvest, and conviction. Dr. Robert Fletcher says:

“The propensity of eriminals to tattoo sentences of a lugu-
brious or self-condemmatory character upon their bodies is very
remarkable, and furnishes a curious psychological study. A
Venetian conviel bore upon his breast these words: Misero e,
come dorro finire! —* Wreteh that I am, how shall T end?*
Fieschi, before his attempted regicide, had been condemned for
forgery, and deprived of his cross of the Legion of Honor, While
in prison, he tattooed the eross upon his breast, with an inserip-
tion implying that this one could not be taken from him, Lacas-
sagne three times found the following sentence: *‘The past has
deceived me, the present torments me, the future horrifies me.’
Other inscriptions of this character are: *The child of misfor-
tune,’ * No luck,” * No chance,” * The child of misery, born under
an evil star,” * The galleys await me,” Lombroso gives the rep-
resentation of a Piedmontese who had been a sailor, a robber,
and finally a murderer for vendetta. On his right breast was the
inseription, Giure di vendicarmi —*1 swear to be avenged ' —
with two daggers erossed above and two banners also erossed be-
neath. A serpent was on the shoulder with its head regarding
the inseription. A redoubtable convict, Massalene, a man of
herculean strength and size, was covered with inseriptions and
designs, On his chest was a guillotine in black and red, with
this legend beneath it in red letters: ® I began ill, I shall end ill.
It is the fate which awalits me." '

A more exact, if more prosaic, notion of tattooing in
general may be gained by an examination of the annual
“ Register of Habitual Criminals in England and Wales,”
which contains a column entifled ¢ distinctive marks,”
in which tattoo marks are set down with considerable
fulness and precision. The Register for 1876, which
clhiances o be ab hand at the moment, contains the names
of 2,875 eriminals, of whom 600 are tattooed : more than
40 of them are women. The most common method of
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marking is by initials; this is noticed in 250, while 34
wear names, 7 dates, 6 numbers, and one a place. The
‘initials and names are frequently those of the person
so marked, sometimes of sweethearts, or possibly, in
the case of sailors, of ships. There are, in addition, 44
who are marked with a D, 7 with DD, and 2 with
DDD, on the left side; 12 are marked with BC on the
right side. These seem to denote membership in some
society ; one prisoner shows both a D and BC, as if le
were doubly connected. In several instances an inef-
fectual attempt has been made to obliterate the D, once
by a flower-pot, once by a teapot, and onee by a castle;
obliteration can in most cases be effected only by addi-
tions to the original design. The most ecommon pictorial
emblem is the anchor, which adorns 182 conviets, while
other less popular nautical ornaments are: 13 ships, 2
boats, a capstan, a wheel, and a compass, also an angel
blowing a trumpet, which may be a ship’s figure-head.
(These numbers do not indicate the number of objects
drawn upon the skin, but the number of bodies upon
which they appear —the same person may gratify his
special taste by having two or more similar designs upon
“different parts of the body). Military life seems to
suggest fewer subjects than life at sea; there are 9 with
guns, one with a pistol, 10 with swords, (6 of which are
swords erossed), one with a drum, 2 with cannons, and 2
with piled cannon-balls. The patriotic feeling shows it-
self in 49 crossed flags, 31 single flags, 6 banners, 5 sets
of colors (of which one js American), 2 Union jacks, 10
coats-of-arms (of which 2 are American), and 2 V R’s.
The human figure is a favorite subject. The number
who have had male figures tattooed upon themselves is

=
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65, of which 33 are pictures of sailors, & soldiers, 2
Highlanders, and one a pugilist.  Femals figures, 48;
of which some are clothed and some nude: 2 of them
represent Hope leaning upon an anchor, one a Japanese
girl, one a queen with a sceptre. Upon a number of
men there are tattooed a man and a woman standing
together; some of these are entitled ¢ Adam and Eve”
Add 2 children and 12 gnermaids; also 5 figures not
deseribed, 5 female busts, 12 heads, an arm, and g hand
and heart. There ave 49 with Learts, of which 6 are
pierced by arrows ; 6 darts or arrows (one arrows crossed),
and 3 shields; 3 circles and 4 diamonds; 15 wreaths;
one wreath of serpents, Among the animals chosen are
10 birds, 4 eagles, a cock, 10 fishes, 2 dolphins, a horse,
a horse with his jockey, a horse’s head. a dog, 3 harves,
(one of which is pursued by a greyhound), a deer, an
elephant, a kangaroo, a monkey, and 3 serpents. There
are 46 floral and horticultural emblems, including 11
flower-pots, 15 trees, 2 roses; 2 thistles, a rose, shamrock
and thistle, grapes, and leaves. The tree sometimes isa
yew or willow, sometfimes it represents the tree of knowl-
edge. There are 45 stars, 3 suns, 2 moons, 4 half-moons,
and one crescent; 14 crowns and one coronet; 38 crosses
and 27 crucifixes. Convivial good fellowship has sug-
gested 2 barrels of rum, a jug, a botile, 2 \‘.'illu-gl;téses,
a cup, and 4 pipes. Several miscellaneous and less
characteristic devices are here omitted. Many tattoo
marks have no significance, but are described as marks,
dots, spots, lines, bracelets, or rings, which are found
on nearly or quite half the entire number of pris-
oners listed. The mottoes deserve mention: « Faith,”
 Hope,” * Love,” « My love,” #Jesus wept,® ¢ Jesug
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our Lord is erucified,” © Diew et mon droit,” “May he
rest in peace,” «“ Now or never,” ¢ Pay,” and beneath the
figure of a soldier by a tomb is the inseription, ¢In
memory of my parents.”!

1 T show the precise character of the combinations of devices
upon individuals, a few of the more elaborate and striking may
profitably be given by way of illustration, as follows:—

A— . “QOrown, crossed fla 28 J 2X, half bracelet, Jesus oor
Lord Is erucified, and J.E. . from AN., on left arm; 14 Jase James, 2,
18 X0, wreath, and several dots, on left hand 5 rings on all the fingers and
the thumb of the left hand; 4%, and hall-brac , om right forearm ; A
and 2 dots on right hand ; ring on second right finger.”

T—8—. “@Great number of dotg, three crosses, 1864, C.C.W., dots,
Hi Jo X tes X, XX2«: XV, ete,, on left arm ; 30 blue dots, 1861, and other marks,
on back of left hand ; C.V.V. on left shitn.”

W— D—. ** Anchor and heart on rig
flag, thistle, and two flags, on left arm ; 1
and six blue dots, on back of left hand ; anc
gers of left hand ; Hlower-pot covering I on left bre
gailor, L.D., and Hower-pot on left ealf : eross flag

R— D——, “Don left sicle ; M.B,P., 1870, anchor, ¢ross flags in wreath,
X-Rd, and bracelet, on left arm ; X, anchior, and erown, on left hand ; rings
on three of the left fingers; auchor, heart, cross flags in wreath, star, dia-
moud, female, anclhor, and bracelet, on right arm."”

A— F—. “Tattooed left arm; female above elbow, deer gsurrounded
by snakes (entwined), flag, monke , Rebecca, heart, anchor, man
and woman, several indistinet m 3, sl indistinet letters, on right arm."

D— H . *Man aud woman bhetween breasts; sailor, ship, cross
fings, and erown, above right elbow ; naked woman, satlor uuder a tag, and
eagle, on right forearm ; gailor, and Highlander, woman with her dress up,
heart, and eross flags, on left arm ; D on left side; tree and pot on right
buttoek.”

R— H—. *“ A8, tomabawk, bracelet, mermaid, crucifix, and girl
with a flag, on right hand and arm; rings on second and third fingers of
right hand ; seven stars, half-moon, anchor, aud P., on back of left hand ;
bracelet, G.R., sailor and girl with 1z (R.H. beneath them), and English
coat-of-arms, on left arm ; ship on breast."

Lit arm ; cross, female, man and
elet on left wrist; hes pade,
amd two rings, on fin-
s femaleon left thigh ;
on right leg."

SFOSE, GO

W— L—. **Cruoeifix, suu) moon, Highlander, woman, wreath, sailor,
W.L:, and bricelet, on right arm ; pree, Ad and Eve, mermaid, wreath,
and bracelet, on left arm ; ship on breast ; DD on left side,”

W— T—. *“Ship on right breast; sailor and woman on left breast:
mermaid, hialf moon, seven stars, 8.5, heart, two darts, erown, anchor, two
hearts plérced with darts, and half-bracelet, on left arm : several faint blue
marks on back of laft hand ; rings on first, second, and thinl fingers of left
hand." .
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It is well known that thieves have g, langnage of theip
oW, or several languages, which are as unintelligible to
the uninitiated as the pigeon English of the far East,
This is called in French argot, -and has been eloquently
descanted upon by two of the greatest of the Freneh
authors, Balzae and Vietor Hugo, Hugo calls it ghe
idiom of corruption,” ¢ the language of the dark,” the
“wardrobe in which language, having a foul deed in
contemplation, disguises itself,” a « hideous murmur,
more like a howl than speech.” It “puts on word-
masks and metaphoric rags.”  Yet he declaves it to be
a true language: «q languge within a language,” with a
Syntax and even a poet ry of its own, whose roots are
partly historical and partly philological. It is a cone
glomerate of fragments borrowed from all langnages,
changed in form, as bowlders are rounded by the aetion
of a glacier, but concealing within it the remembrance of
all the sin and sorrow of its embittered inventors, who
have built it up bit by bit, as the coral reefs have heen
built by the infusoria from the salt sea. Tts intricacies
furnish a elew to the operations of the criminal mind.
In French argot, the devil is called the baker. A prison
cell is the castus, or place of enforced abstinence; a saw
is a fandango, because when the feet are free from fet-
ters one can dance, The boys at the Elmira Refor-
matory have named that institution « the college ; 7 Vie-
tor Hugo says that this is common thieves’ slang, and

M—G—., (Femnle conviet) + Tl . W.MLS. AL AL
arm; W.S.C.W. WM. A B M., onleft arm ; man an

+ and ship, on right
nchor on left hand,”

The foregoing examples serve to.emphasize both the idle habits
aml the insensibility to pain whicl characterize so many members of
the eriminal class.
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adds that from this word a complete penitentiary
system might be evolved.

Balzae claims that the slang of thieves hags enriched
the language of France; that its bizarre imagery has
delighted kings and its unique vocabulary passed the
lips of women a lw mode. KEven literary men of the
ank of Voltaive have adopted certain of its expres-
sions and made them current in the literature of the
world.!

Some specimens of English thieves’ slang have been
given by Mr. Michael Davitt, which have been widely

L One who w |-hr": to read a masterly discussion n! argit, alnmhl
furn to Balzace's © La derniére incarnation de Vautrin," (Lévy, P
pp. 95, seq. It should be read, preferably, in the original, since
much of it can be but imperfectly rendered in English. The use of
argot is profusely illustrated in the conversation of the Grands Fo-
nandeds. Balzae, the prince of realists, may perliaps be described with
truth as the ¢losest and most philosopliical observer of life and man-
ners of a low type, at least morally, who has ever expressed his con-
vietions in the form of the sociological novel. ITe has been said to be
superficial. Art is not anatomical; yet it must be admitted, even
by his admirers, that his art is somewhat marred by the minuteness
of his analytical deseriptions. No writer of any nation has revealed
a more extensive and sympathetic acquaintance with human nature,
except Shakspeare — but these two cannot be compared; on ]i'l\' OW
ground, Balzac is supreme. He has not, however, the Anglo-Saxon
ideal of true nobility of character. In Vautrin he has given the world
a marvellous and terrible impersonation. In himself and in his rela-
tions to his associates and vietims, Vautrin is the incarnation of the
ldea of Crime, as it would like to be, but ean not, for want of the re-
fuisite intellectual capacity. The only field in which Crime, as Bal-
Zaw conceives it, can successfully 11;1!'1‘:1[\' on a large seale, is that of
politics and finance. By a stroke of genius, Vautrin, beaten by the
police, is made to enter the secret service, and, from the steps of the
throne of eriminal justice, to continue to dominate the lower world
in which he had so long reigned — thus proving that fate is stronger
than fortune, and that, while fortune may favor fools, fate is on the
side of geénuine talent,
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copied, and may not be new to the reader, of which the
following is an example ; —

1 was jogging down a blooming slum in the Chapel, when I
butted a reeler who was sporting a ved slang. I broke off his
jerry, and boned the clock, which was a ped one, but 1 was
sported by a copper who claimed me, T was Iugged before the
beak, whio gave me six doss in the Steel. The week after I was
chucked up, I did a snateh near St. Paul's, was collared, lagged,
and got this bit of seven streteh.”

This was a pickpocket’s account of his arrest, and
translated into every-day English means: —

*As T was walking down a narrow alley in Whitechapel, T ran
up against a drunken man, who had a gold watchguard, 1 stole
Lis wateh, which was of gold, but was seen by a policeman, who
caught me and took me before a magistrate, who gave me six
months in the Middlesex house of detention (Bastille). The
week after my discharge, I attempted to steal a wateéh near Saint
Paul's, was arrested, cony icted, and sentenced to penal servitude
for seven years.”

Thieves’ Latin is also described by the same writer:
The first letter of each syllable is dropped and added
at the end of the syllable, but at the end of the word a
vowel or liquid consonant follows, further to disguise the
sound and prevent its recognition by an unaccustomed
ear. The sentence, «The bloke’s ¢lock is white? (An-
glice, the fellow’s wateh is of silver) would be turned
into «The okleblo’s wack’s clite.” “Dog the copper?”
(see that policeman) would be “ Ogda the opperca.’”

The special interest of anthropological study of crim-
inals grows out of the helief that by its aid light may
be thrown upon the perplexing problem of the genesis
of erime. Every man is the product of two factors,
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namely, his heredity and his environment. The biologi-
cal-scheol of eriminologists lays stress upon the first of
these factors, but the sociological school upon the sec-
ond. A third sehool — the biologico-sociological — seeks
to harmonize the opposing views of the parties to this
controversy, by assigning to each of the two factors its
precise contributory value. Thus M. Lacassagne said,
at Rome, in 1885, that the criminal may be compared fo
a microbe and his surroundings to the bouillon in which
mierobes are cultivated. The metaphor is biologieal,
and its employment by M. Lacassagne measurably differ-
entiates him (notwithstanding his affirmation that
“gociety has no more criminals than it deserves )
from the sociologists pure and simple, whose formula is,
# Society prepares the crimes which eriminals commit.”

The biologists arrange themselves in two distines
groups, according as they lay greater or less stress upon
hereditary influence in the production of the erime class.
Atavism is a phenomenon of pure inheritance. It con-
sists in the reappearance, after one or more intervening
generations, of characters derived from some ancestor
more remote than father or mother. Degeneration, on
the other hand, may be the result of causes operating in
the present rather than in the past, and is often due as
mueh, if not more, to environment as to heredity. The
former resembles a line turned back upon itself, the
latter a line bent downward at an angle. We may also
conceive of a line which terminates abruptly. These
three lines correspond to the three conditions to which
erime is somewhat analogous — the states of atavism,
degeneration, and pure savagery or arrested develop-
ment. Crime is always imbecility ; it is as impossible
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to respect it intellectually as to approve it morally,
But with which of these three does it, biologically
regarded, most closely correspond 2 A pronounced evo-
lutionist would probably say, if thinking of the evolu-
tion of the race, with savagery; but, if thinking of the
evolution of the individual, with atavism ; while, if
his thoughts were less taken up with the evolutionary
theory, or if he were not an evolutionist, he mights
be rather disposed to regard the existence of crime as
pathological in its origin. According to this analysis,
the eriminal anthropologists may be classed in three
groups, instead of two. There are still finer shades of
difference among them, as they incline to a physiologi-
cal or psychical conception.of eriminal activity ; and as
they see in criminal degeneracy a general pathological
condition or more specifically a neurosis or neurasthenia,
These distinctions, are, however, too technical for our
present purpose.

A reaction has begun, in the minds of many thought-
ful men, against the extreme tendency of some students
of sociology to take a purely biological view of humanity
s an organism, or, if not in the exact sense of the word
an organism, at least an entity whose associated life is
organic. The more carefully the conception is exam-
ined, the less satisfactory does it appear as an explana-
tion of the communal life of mankind. The human
body and the body politic are not built upon the same
pattern. The community as a whole needs to be studied
directly, in the licht of history, political economy, and
law. Such direct study is less misleading and more
truly fruitful than the endeavor to interpret the organie
structure and functional activity of human society by
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the aid of analogies, more or less fanciful and never
accurate, drawn from a science whose proper scope does
not include the subject under investigation.

The sociologists, therefore, as has been intimated,
turn away from these biologieal speculations, to con-
sider the eriminal as an individual, in his relations to
the communify of which he is a part. They, too, how-
sever, especially if they are monists and materialists,
look upon the criminal as the inevitable produect of
causes which are irresistible in their operation. They
find these causes in social conditions. Every man is a
drop in a stream, fed by many fountains, descending
from the past into the present. The rivulet is the line
of his descent from his progenitors; it mingles with the
ocean of his contemporaries. Are the composition and
color of this drop affected chiefly by the complexion of
the ecompanion drops which it has left behind it in its
onward conrse, or by that of the drops with which it
blendsto-day ¢ The sociologists believe that the amount
and character of crime in every community depend
more upon its aggregate political, economical, and indus-
trial condition than upon any hereditary taint in the
blood of individuals. They define the eriminal as the
visible sign of the inadequacy of existing institutions, a
reproach to the nation and the age in which he appears.
His sin is our sin, of which we are called to repent, and
for which we must make reparation and atonement, as
truly as he, since we are possibly even more responsible
for him than he is for himself,

Eyidently these various explanations of the origin of
erime must and do affect the opinion of the eriminal
entertained by those who respectively advance them.

|
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There is much truth in all of them, Each of them
can be justified to a greater or less degree by an appeal
to fhe facts in its favor. Tt is impossible to invent any
definition of erime, which covers all crime, other than
that given in the opening chapter — « Crime is the vio-
lation of the law.” The eriminal is a lawbreaker. But
of what law ? — physical, moral, or statutory? Rach
of the three learned professions is the champion of law,
in one of its three forms, the law of God, the law of
man, or the law of nature, The disposition of the
stientist to reduce all law to a single term is possibly
as exaggerated as that of the theologian, but they ehoose
opposite extremes. We must, however, discriminate
between crimes and between criminals,  Classification
is, here as elsewhere, a necessity. The classification of
criminals, like that of lunaties, may proceed. upon dif-
ferent principles ; competing systems of classification
have specific values of their own, and they are not
mutually contradictory, though the ecategories named
under each system should properly be mutually exclu-
sive. The two principal systems are the etiological,
which groups eriminals in accordance with the estimate
formed of the extent to which particular causes haye
operated upon them to induce the commission of crime ;
and the symptomatic, which preferably takes notice of
the actual manifestations of the eriminal disposition —
anatomical, physiological, and psychical. The connee-
tion between cause and effect 1s so close, that either
method should give substantially the same result, The
hereditarians naturally divide all eriminals into two
great groups: those in whom the criminal instinet is
derived from one's ancestors, near or remote, and is
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therefore congenital ; and those in whom it is not so de-
rived. The latter are accidental criminals or ¢ erimi-
nals of oceasion.” Some criminologists, perceiving more
clearly the sociological element in the genesis of erime,
subdivide the second group again into two: those in
whom the eriminal impulse is self-genervated, proceeding
from within; and those in whom it is developed by
external circumstances and temptation. This subdivis-
ion corresponds to the two tests of criminal insanity
held by different authorities in eriminal jurisprudence,
of which the older is the answer to the inquiry, «Is
the culprit capable of distinguishing between richt and
wrong ?” but the more recent and apparently more
scientifie, is the reply given by medical experts to the
question, * Had he power at the time to resist the im-
pulse to commit the criminal act with which he is

charged ? !

Motion in any dirvection is governed by the

1 #The great poet of the Symbolists, their most admired model,
from whom, according to their unanimons testimony, they have re-
ceived the strongest inspiration, is Paul Verlaine. In this man we
find, in astonishing completeness, all the physical and mental marks
of degeneration. Verlaine's life is enveloped in mystery, but it is
known, from his own avowals, that he passed two years in prison.
In the poem ** Eerit,” in 1875, lie narrates in detail, not only without
shame, but with gay unconcern, nay, even with boasting, that he
was a true professional eriminal 1 —

o'l naguere habité le meillenr des ehiiteaux
Dans le plus fin pays d'ein vive et de couteaux ;
Quatre tours s’élevaient sur le front Aantant d’ailes,
Et j*ai longtemps, longtemps habité 'one d'elles
Une chambre bien elose, une table, une chilge,
Un lit strict oh Pon pit dormir juste & son aise, .
Tel fut mon lot durant les longs
v+ o« diétais heur aved ma vie
Reconuaizant de biens que nul, cevtes, n'envie.

8l passés . .

Tt is now known that a erime of a peculiarly revolting character
led to his punishment, and this is not surprising., Moral insanity,

S R,
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amount of the mathematical remainder obtained by de-
ducting from the forces which impel a movable body in
a certain direction the forces which antagonize such
movement : the amount of this remainder, in the case
of a eriminal, is measured, first, by the st rength of his
inward impulse or external temptation, and, second, by
the degree of the resistance suggested by conscience,
intelligence, and enlightened self-interest. In erimes of
passion, or erimes against the person, the propelling
force is great., semetimes explosive; but in erimes

against property, the restraining or antagonistic force is

however, is not present in Verlaine. He sins throngh irresistible im-
pulse.  He is an Impulsivist. The difference between these two

forms of degeneration lies in the fact that the morally insane does
not look upon Lis crimes as bad, but commits them with the same
1 would perform any ordinary or virtuons

ed is quite contented with himself: whereas

nneoneern a8 a4 sane

act, and after his misde
the Tmpulsivist retaing a full conscionsness of the baseness of his
actions, hopelessly fights against his impulse until he ean no
longer resist it, and after the performance suffers the maost terrible
remorse and despair; shortly, but not immediately after, the imme-
diate result being a sense of great relief and satisfaction.” — “ Degen-
eration,"” by Max Novdau.

With some diffidence 1 venture the sugeestion that, while the dis-
tinction which Nordau makes is true, and corvesponds with the ob-
served differences in eriminals, yet the ¢ Limpulsivist " may also be
amoral lunatic; irresistible impulses are a well-known [eature of
ain of its manifestations. Furthemupore, the irre-

insanity in ce
sistible impulse is not always, T think, followed by remorse or even

by ret: the congeiousness that it was irvesistible is the sell-justi-

ficatory plea by which the eriminal escapes the normal ethical reac-
tion from his misdeed. The “dejected note in the first fonr sonnets
of *Sagesse’™ ' (by Verlaine) s possibly simulated rather than gennine.
There are criminal fego-maniacs,” as Nordan denominates them,
whose exaggerated self-consciousness assumes the form of self-sat-
isfaction; indiffevence or exaltation, and others in whom it assumes
tlie opposite form of self-dissatisfaction, or depression. This seems
to be a more exact statement of the difference to which lie alludes,
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weak. Ferri, however, carries the analysis still farther,
and makes five groups of eriminals— the criminal born,
the insane criminal, the eriminal of occasion, the erimi-
nal of passion, and the habitual eriminal. These are
descriptions, rather than a true classification, since the
insane criminal and the habitual criminal may be, and
often are, in the anthropological er biological sense of
the word, eriminals born.

If the various opinions held as to the causation of
erime affect the estimate entertained of criminals, in
the mass and in detail, no less, certainly, must they in-
fluence the choice of methods of dealing with them,
in their own interest and in that of the community.
There are but three methods which can be suggested,
namely, retribution, reformation, or elimination. The
problem proposed for solution assumes the form of a
trilemma. The criminologists reduce it to a dilemma,
by the unanimous rejection of the theory of retribution.
The history of eriminal jurisprudence, as related in the
preceding chapters, demonstrates, first, that retribution
is the sentimental and historical basis of the eriminal
code; and, second, that in practice retributory methods
of dealing with violators of law have signally failed.
Retribution is a prineiple in human government con-
genial to savages and hateful to civilized men. With
this alternative out of the way, the discussion confines
itself to the other two alternatives named — reformation
or incapacitation. Where a virulent and highly infee-
tious disease is epidemic among cattle, the practical
question to be decided is whether the infected animals
shall be quarantined and confided to the care of expert
veterinarians for fheir recovery, or whether the danger
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to healthy animals shall be averted by the relentless
slanghter of all suspects. The question of eriminal con-
tagion presents itself under a similar aspect. Reforma-
tory methods are more humane, and, where they succeed,
equally effective. Repression is possibly speedier and
more eerfain. Cannot both methods be combined, in a
single system, by dividing convicts into two groups, the
corrigible and the incorrigible, and dealing with them
separately ? This is what the Elmira system attempts,
and the promise which it holds out commends it to
eriminal anthropologists in general.

In the application, however, of Recorder Hill's di-
lemma? to conviets, by authority of law, the emphasis
will naturally be laid, by different officials, upon one
ov the other alternative; one or the other group of
offenders will be unduly augmented in the classification,
and the resulting administration may incline to exces-
sive severity or excessive indulgence. The influence
which most directly and strongly affects the inclination
of individuals, in this regard, is their position upon the
question of heredity. Belief in the preponderatingly
hereditary origin of crime warps the judgment of the
observer in the assignment of individuals to the category
of corrigibles or incorrigibles, because from his point
of view instinetive or congenital eriminals are incor-
rigible and wvice versd ; and his natural tendency is to
discover evidence of an innately criminal predisposition,
where it would not be apparent to a sociologist. This
belief also serves partially to paralyze the will of the

1 This dilemma, it will be observed, first suggested itself to the
legal, not the medical mind. (See page 217). The biologists have
adopted it and are apparently inclined to claim the eredit for it.
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reformer, since that which is born in a man can rarely
be cultivated out of him, either by eduecational or by
correctional processes, but is always reappearing at inop-
portune moments, even after it did seem to have been
subdued. The hereditarians are comparatively hopeless,
and they justify their severity by the plea that, after
all, it is not the individual but society which has the
first claim to consideration; the protection of soeciety
is the main thing. The sociologists are less easily dis-
couraged, for a man’s surroundings can be changed.
They have, too, greater faith in the possibility of effect-
ing an alteration in character by a change of habits.

Criminal anthropology, as thus outlined, occupies the
debatable ground between science and philosophy, As
a science, it is positive and aggressive. As a phileso-
phy, it consists almost wholly of negations, the chief of
which are the negation of spirit, of freedom of the will,
and of moral responsibility. Its philosophical concep-
tions will be commented upon in another chapter. Some
remarks upon its seientific validity are here in place.

The value of seientific investigation depends upon a
variety of considerafions, such as the competency of the
observer, the number and extent of the observations,
and the methods employed. No observations, however
numerous, are of any seientific value (except as material
for science) until they are reduced to orvder by classifica-
tion and comparison. Observations of the abnormal arve
of no value without compdrison with the normal.

The test of the adequacy and accuracy of the observa-
tions themselves is the agreement or disagreement of the
observers in statements of fact. In the declarations ve-
garding convicts made by criminologists, disagreements
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like those above cited as to their color-blindness or their
hearing prove that the examination made was super-
ficial, on the one side or the other, or else that the
groups examined were of insufficient size to insure eor-
respondence in the statistical result. This inquiry of
necessity assumes largely a statistical form. The oppor-
tunities of police and prison officers to obtain, by
means of daily contact with the criminal class, more
accurate impressions and a better general notion respect-
ing their appearance and character, exceed those of any
scientific enthusiast; but they are apt to be unskilled
observers, incapable of conducting an investigation after
the systematic methods followed in an anthropological
laboratory, or of pursuing it to the point of medical in-
terrogation of the vital organs; and the commonplaces
of the prison need statistical verification, for which
records are necessary, which it is not usual to keep.
Now every statistician knows that the limits of varia-
tion in the percentages obtained by the mathematical
subdivision of any two corresponding groups of ob-
served facts, if the groups are only large enough, are
extremely narrow. Where the groups are large, and
the percentages do not closely approximate each other,
group for group, the difference is the result of causes
operating locally, which are either known or ecan be
searched out, Until a sufficient number of eriminologi-
cal statistical tables shall have heen made and compared
with each other to demonstrate their substantial agree-
ment, without reference to the personality of the ob-
server or the observed, the elementary facts of eriminal
anthropology ean have no scientific authority, for want
of an adequate scientific hasis.
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In the second place, the comparisons which must be
made, in order to have any bearing upon the question of
the existence or non-existence of a distinet and recogniz-
able eriminal type; must be comparisons not of isolated
phenomena, but of groups of phenomena, A type, what-
ever else it may be, is “an ensemble of charvacters.” It
is not enough to know that certain characters exist in
detail in more abundant measure in the criminal than
in the non-criminal elass; their tendency to repeat
themselves in cerfain specific combinations must be
proved, and the combinations themselves deseribed,
The new science, if it is a science, is not yet in position
to attempt anything of the sort. The extreme difficulty
of such a comparison is probably unsuspected by the
great majority of its votaries.

Furthermore, if every criminal in the world were
listed, examined, a truthful report made of all his es-
sential peculiarities, and an accurate count made
ing all the important groupings of such peculiarities, so
that the result could be tabulated and the percenfages
caleulated, it would still be necessary to have a corre-
sponding report exhibiting the same groupings of the

show-

same characters in an equal number of persons never
convicted of crime, as a background for comparison,
before the assertion that any particular grouping is
even prima faecie evidence that its subject belongs to
a separate anthropological type. The case is here put
strongly, in order to imfpress this point upon the imagi-
nation. It would not in fact be necessary to earry the
investigation so far. But it is necessary to carry it far
enough to seeure credibility in the vesult, and it must be
carried as far for the innocent as for the guilty. It is
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said that red-haired eriminals are relatively more rare
than honest people with red heads. How is this
known ? How can it be known, without a statistical
inquiry too extended to be attempted by private ini-
tiative ? BSuppose that the reverse were true; would it
be allowable to entertain a suspicion of the honesty of
all blondes ? The peculiarities recorded in the ease of
convicts are also observable in honest men and women.
Much has been made of cranial asymmetry, about which
every hatter who uses a formatewr can give a criminolo-
gist points which would possibly correct his estimate of
the yalue of this particular stigma. A photographer
could do the same with reference to asymmetry of the
countenance; if he knows his business, he makes every
subjeet sit with the worst side of his face in shadow.
Anatomical remarks are of course the most palpable ;
for this reason the writings of the anthropologists ex-
hibit the greatest affluence of statistics upon the precise
points which are of the smallest relative significance.
Of greater importance is the study of physiological
peculiavities, especially if they are at the same time
pathological and reveal a nervous diathesis analogous
to that of the insane or epileptic. But, after all, the
most important characters demanding investigation are
the psychical. If a eriminal type in fact exists, it can
be discovered and brought to light only by a demoustra-
tion of the uniform or approximately uniform coexist-
ence of certain combinations of physieal and psychical
manifestations, which arve rvarvely if ever found to be
dissociated - from each other. © Such a demonstration
would afford a trustworthy basis for seientific preévision
and prediction. The perfection of any science is shown
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‘by the capacity of those who have mastered it to read
the future, as astronomers, for instance, are able to fore-
tell the precise moment of an eclipse, while meteorolo-
gists can rarely foretell the weather twenty-four hours
inadvance, Judged by this standard, criminal anthropol-
ogy is still in the state of adolescence, if not of infaney.
Finally, what is a type? The word is employed in
two very different senses. Popularly, perhaps, it is
used to express the fact that certain groups of charac-
ters repeat themselves in numbers of individuals,
‘without reference to the question whether they are
accidental and due to environment, education, or
habit, or whether they are transmissible by inheritance,
Eyery such group of individuals bearing a marked
resemblance to each other in appearance, habits, tastes,
occupations, and so forth, is said to be a type. Tven in
this sense a single character does not constitute the type,
but an aggregation of characters—an ensemble. In
the strictly scientific sense, on the contrary, an anthro-
pological type cannot be said to exist, where it does not
tend in a high degree to reproduce itself in offspring.
The ensemble of characters which, taken together, ex-
press if, must be recognized in a majority at least of the
. members of a family, a tribe, or a nation, united by ties
of blood. They must be inhérited from a common
ancestor. In the first of these two senses, the existence
of a criminal type is admitted, though it may be difficult,
to define with precision all the elements of which it is
«composed. In the more restricted and accurate signifi-
cation of the term, the existence of an anthropological
ceriminal type has nov been proved, and it is doubtful
whether it can be proved.
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In order to prove it, it will be necessary to push the
inguiry a step further, and to ascertain, in a sufficient
number of individual instances, whether any special
group of peculiarities demonstrably attaching to erimi-
nals and more ravely found in combination in virtuous,
peaceable, honest eitizens, did in faet characterize either
or both the parents of the criminals in question; or, if
not, whether they characterized some more remote pro-
genitor; and whether they are repeated in any consider-
able number of the near relations of the aforesaid
criminals, who may be supposed to have in their veins
a large proportion of the same vicious or degenerated
blood. Here we touch upon the vexed question, still in
suspense, of the transmissibility of acquired chgracters,
into which we cannot here enter, but which is the vital
question of evolution, and the eentral point of this par-
ticular controversy.

From these statements the reader may form an ade-
quate notion of the difficulty, as well as of the impor-
tance of the task to which these gentlemen have devoted
their talents and their energies. The obstacles to be
overcome are enormous, if not insuperable. They are
enhanced by the ignorance, stupidity, indifference, sus-
picion, and inveracity of the convicts, who alone, in
many cases, can give the desired family history, (which
a large percentage of them cannot do), and whose state-
ments regarding themselves require verification, before
science can predicate any conclusions from them. When
the facts shall have heen colleeted and verified, the work
of interprefation will be in order; but it invelves so
much hypothetical, speculative reasoning, particularly
upon the point of the relative importance of heredity
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and environment in the production of the specific chai-
acters included in each type, that the conclusions formu-
lated will differ with the personal convictions and
prejudices of the writer, From the description of an
anthropological type should be excluded all characters
which are not hereditary, or at least transmissible —
cuts and scars, for instance, of which there is a fear-
ful percentage among old, habitual convicts; and yet
one observer with little notion of perspective gives
undue prominence in his picture of typical erime to the
wrinkled faces of prisoners.!

Among the questions on which students are by no
means agreed is that of normality : what is normal ?
and what is abnormal ? At the Rome Congress of
Crimindl Anthropology, Albrecht entered the controver-
sial arena with the astounding motto emblazoned upon
his crest: “The criminal alone is normal —mnot the
honest man.” (David said, in his haste, that all men
were liars). There is also apparent a tendency to divis-
ion upon the question whether ‘murder or theft is the
more truly typical erime; which of the two can-be most
clearly traced to a prenatal origin.  Garofalo thinks
that murder is the erime par excellence and that the
sentiment of probity is, evolutionally speaking, “more
recent ”’ and less transmissible by inheritance; that
causes external to the thief himself, such as hard times,
want of employment, ete., more direct ly affect the preva-

! There is indeed a wrinkled face — the face of an idiot cliild, with
& prematurely old look (though this may also be compared to the
wrinkled faces of the newly born), whicli is connected with congeni-
tal defect; but there are also wrinkles of remorse and care, of
passions indulged, which are purely individual and largely due to
environment. s
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lence of crimes against property, Habitual theft, how-
ever, is more common in the aggregate and probably also
more common relatively to the whole number of crimes
of violence or of dishonesty, than habitual murder; so
that the late and lamented Mr. Richard Vaux, who was
not an anthropologist, but who was for more than half
a century connected with the board of management of
the Kastern Penitentiary of Philadelphia, would ex-
clude from the * erime-class” all conviets who are nof
thieves.

The pretensions of the new science are therefore out

of all proportion to its achievements and its elaims.
Some of its more enthusiastic devotees claim fo be able,
at least in some cases, fo name the variety of erime to
which a conviet has an iustinetive predisposition, with-
out seeing his eriminal record, Others believe tha
they can predict, without reference fo the past history
of an individual, even in the formative period of youth,
the erimes which he will commit. The law does not
deal with eriminals iz posse, but with criminals in esse;
it takes no notice of criminal impulses which do not
culminate in eriminal aets. It makes action alone the
test of erime, and recognizes no classification of erimi-
nals not founded upon the classification of erimes,
except the distinction between first offenders and recid-
ivists. This, the eriminal anthropologists think, is an
error in jurisprudence, and they insist in effeet that the
courts should be converted into medical clinies, and that
judges and attorneys should be required to attend lee-
tures on criminal biology, as a condition of admission to
the bar, in order that they may be (ualified to pass
judgment upon the question, not merely ¢ What has the
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culprit done ? * but * What will he do?” The answer
to these pretensions is simple and obvious. The law
deals with crime; when a crime has been committed,
the man who committed if, if he ean be identified and
taken, must be punished. His punishment ends, so far
as the law is concerned, with his commitment to
prison. There his treatment begins; and it is the
prison, not the court, which offers the only appropriate
field for the labors of the criminal biologist.

The establishment of c¢riminal clinies in prisons has
been proposed, for the promotion of the biological study
of conviets. Madame Avenal, perhaps the greatest
woman of ancient or modern Spain, has pointed out the
diffieulties in the way of a profitable use (by outsiders)
of the biological material in prisons. They cousist in
the general effect upon discipline, in the necessity of
obtaining the prisoner’s consent to serve as an object

. of minute investigation, in the certainty that the subjects

who would offer themselves for this purpose would be
precisely those of least value to science, and in the
probable incompetence of the observers, owing to their
want of constant and complete familiarity with the
varying “moods " of convicts. She is of the opinion
that scientific observations on criminals can be made
only by the physician, the chaplain, the visitors ap-
poinfed by prisoners’ aid societies, and employees who
possess the requisite gifts of heart, of intellect, and of

character, to make themselves loved and respected by
the prisoners. This observation must be without pre-

eonceived opinions, and its purpose must not be apparent
to the prisoner himself. Only those who see the crimi-

nal in his natural state, in his howrs of discouragement
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and of resignation, when he revolves schemes of ven-
geanee in his brain, or resolves to reform; when in his
rage he curses the witnesses who testified against him,
or in tears recalls the memory of his mother; when he
lies, and when he speaks the truth; when he broods in
gullen silence or opens his heart with effusion; only
those who individually, one by one, but alike inspirved
by the loftiest sentiments of charity and devotion, get
near to the prisoner, can know anything of what passes
in his mind, or furnish facts of any value to criminal
psychology. She concludes her remarks on this subject
with the declaration that, as it is written in the Gospel,
« Seek ye first the kingdom of God and his righteous-
ness, and all these things shall be added to you,” so may
it be said, # Seek first the amendment and consolation
of the criminal, and to this it shall be added that you
will arrive at a knowledge of him.” He who approaches
him with no other aim than that of studying him will
never know him; here, the sole path of science is that
of humanity.

Nevertheless, the attempts which have been made to
place criminal anthropology in the rank of a true science
ave worthy jof the highest commendation, because they
gerve pre-eminently to bring into high relief the truth
that eriminal jurisprudence has reached a period in the
history of civilization, when it can no longer afford to
confine its attention to the erime and the penalty for
erime, but must take notice of the criminal also. The
attack upon the legal profession by the medical profes-
sion is justified by the necessity for establishing har-
mony between statutory and natural law, which has
peen disturbed by the blind conservatism of the erimi-
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nal code, clinging to exploded precedents, and refusing
to recognize the demand for new foundations and a new
superstructure. The actual work of renovation can be
effected only by lawyers, since the changes to be made in
the law must not contradict the established prineiples
of eivil government and of Judicial procedure. But re-
forms in existing institutions are varely, perhaps never,
brought about, except by agitation and pressure from
without. Tt pertains to the medical and clerical profes-
sions, acting in concert but from opposite directions, to
formulate the demand for the indeterminate sentence
and for a reformatory discipline in prisons, properly
guarded, so as fully to protect individual rights, justice
and freedom. It pertains to the Jegal profession, and to
the people represented in the legislature, to meet this
demand. When the demand shall be met, as it surely
will be, the criminal anthropologists will be entitled to
their full share of credit for promoting and keeping
alive the agitation to which the benign result will be
due.

One immediate and practical result has already heen
accomplished, if no more; the recognition of the value
of anthropometry as a means of identification of crimi-
nals, and detection of recidivists. Anthropometry is an
aid to anatomical study only, and therefore its scientifie
mmportance, according to the views expressed in this
chapter, is comparatively slight. But the measurements
taken of the bony skeleton — the height, length of the
extended arms, of the limbs and their component parts
separately (including the fingers and the feet), and di-
mensions of the skull and chest — do not precisely cor-
respond in any two human beings, in their totality, D,
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Alphonse Bertillon, of Paris, has grasped this thought,
and he has devised a set of instruments for taking these
measurements, and a system of recording them upon
cards and aranging the cards systematically, so that,
under the classification which he has invented, they can
be consulted with as much ease as a dictionary, or the
card catalogue of a library. His card catalogue of con-
viets is the best conceivable form of a universal criminal
register, upon many accounts; not only because it is
practical, aceurate, and adequate; but because the habit-
ual conviet whose eriminal record is needed for any
legitimate purpose can be unmistakably identified there-
by, without any knowledge of his name; while the acei-
dental or occasional eriminal who does not relapse into
crime, and is not again arrested, is therein buried out of
sight as irrecoverably as if the record had been destroyed
in the central fires of the earth. It has been adopted
by many nations, states. and municipalities ; but for the
highest utility in this country the creation of a central
registration bureau is a necessity, which should be under
the control of the Federal Government, as the only
suitable and proper agency for its creation and main-
tenance.
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CHAPTER XII.
THE CAUSES OF CRIME,

TaE phenomena observable in nature and in life,
when carefully studied, are found to occur in orderly
suecession. Each change in the size or shape of a
material object, or in the direction and velocity of
its movement, if in motion, is preceded and followed
by other changes, so related to it, that we often speak
of the change which occurs first in the order of time
as the cause of the change which succeeds it. This
is, however, but a loose way of speaking. We refer
these changes to the operation of what we, in our
ignorance, call force ; we classity forces, as we classify
substances ; we see a connection between the transfor-

mations of the one and the alterations in the other
We conceive of the forces which operate to produce an
alteration in matter as either intrinsic, that is, resi-
dent in the substance under observation, or extrinsic,
that is, originating elsewhere and acting from without.
Whiat is true, in this regard, of the physical is true also
of the psychieal.

Now erime, whether we "have in mind the criminal
disposition, tendency, or impulse, or whether we mean
by this word a eriminal action, is a phenomenon. When
the question is asked, to what cause or causes must the
oecurrence of this phenomenon be attributed, it may be
answered from three distinet points of view.
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(1) The answer may be confined to the consideration
of the observed order of events, and it may be merely a
statement of the conditions which precede (singly or
collectively) the manifestation of a eriminal tendency
or the perpetration of a criminal act. This is the
answer given by the statistician, who lists the possi-
ble canses precedent (such as ignorance, poverty, and
infemperance), and shows mathematically that they are
followed by criminal aects in a certain percentage of in-
stanees ; the higher the percentage, the closer is the
presumable connection between the alleged cause and
the alleged effect. The statistical method of inquiry
is, however, open to two objections : first, that the con-
nection, even where it is demonstrable, may be aceidental
rather than efficient ; and, second, that the coincidence
of two statistical facts does mot in itself determine
which of the two is primary and which is secondary,
nor whether both may not have a common brigin in a
third which, perhaps, is not included in the scope of the
investigation. Furthermore, admitting the accuracy of
the observations and caleulations, and that no mistake
has been made as to the actual order of sequence of the
phenomena in dispute, the mere fact of sequence, even
if it is invariable, is rather a hint than an explanation;
it suguests the existence of a causal relation, but does
not reveal the method by which the supposed ecause
operates to produce erime.

(2) The cause of crime may be sought in the crimi-
nal himself — in his history, prenatal and postnatal;
and in his physical, mental and moral organization and
capacities. This may be called the subjective answer.

(3) It may be sought outside the eriminal —in his
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education, training, and all the external circmmstances
and influences by which he is surrounded, from his birth
until his death. This is the objective answer.

Only the two last named are, in truth, answers; and
each of them will take a different form, according as he
who seeks to explain the etiology of erime inelines more
or less strongly to a purely naturalistic and material
mterpretation of intellectual and moral manifestations.
In a general way they correspond to the biological and
sociological explanation of erime in the last chapter, but
not precisely, since the subjective effect of environment
is here elassed with the hereditary constitution of the
eriminal,

It is not necessary, for practical purposes, to go so
deeply into metaphysics. Another view of the subject
may be presented, as follows: For the corimission of a
erime, thrée conditions must be present, of which two
are positive, namely, a motive and opportunity ; and the
other negative, namely, the absence of adequate opposi-
tion or restraint. The negation involved may be, of
course, the negation of the impulse or of the opportu-
nity ; in the latter event, it may be mechanical or moral,
These may be called respectively, causes of the first,
second, and third class.

(1) The causes of the first class are in the nature
of desires, physical or mental. The appetites and lusts
have their seat in the Imr]_*_.': So, according to the mate-
rialistic or monistic philosophy, do the sentiments ; but
this is not conceded by those who reject that philosophy.
None of these appetites, lusts, or sentiments is in itself
criminal.  Fach of them subserves a ugeful purpose and
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is essential to perfect manhood. Any one of them is
dmgerous if excessive, that is, if disproportionate or
aneontrollable : the highest as truly as the lowest. The
want of due and proper balance between them indicates
a certain congenital or acquired liability to erime or
insanity ; the margin is narrow which separates these
fwo. Indulgence and exercise tend at first to heighten
the intensity of any appetite or passion, but in the end
to its exhaustion and consequent extinetion, when, if
death does not ensue, the vietim of his own lusts be-
comes the prey of unavailing regret — not necessarily
penitence, for it may be merely the bitter and angry
sense of loss of the power of enjoyment. Any appetite
—lunger, thirst, the craving for stimnlation, either by
internal or external application of any stimulant what-
ever; any physical lust or passion; any mental desire
— for knowledge, or fame, or power, or wealth, or love,
or revenge, or even for divine favor and rassistance,
when earried to the extreme of religious fanaticism,
may be the motive which prompts its subject to commit
an act contrary to law — forbidden by the law of God,
or of man, or of both God and man.

(2) Among the causes of the second class must be
included all objects, animate or inanimate, personal or
impersonal, by the unlawful use of which an excessive
or unregulated desire of any sort can be gratified.
Property is the occasion of theft; lewd women of li-
centiousness; virtuous women of rape; spirituous and
formented liquors of intoxicationi men, women, and
childven of murder. None of these can act as a pro-
absent or inaccessible. None of

vocative of c¢rime, if
them can so aet upon a nature not abnormally excitable
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or weak, in some direction. Open or covert advantage
may be taken, with or without violence, of an oppor-
tunity for the indulgence of a criminal disposition.
Where the desire and the oceasion meet, the question
whether a temptation which proves irresistible is from
within or from without is empty and profitless. 1t is
both.

(3) Causes which fall under the first of the two pre-
ceding categories may be termed inherent or instinetive ;
under the second, exciting. Causes of the third class
are contributory. The concurrence of an unsatisfied
wish, however intense, and of the opportunity to gratify
it, will not result in the violation of any law, natural,
moral, or statutory, if the considerations which oppose
the impulse to self-induleence present themselves to the
mind with sufficient clearness and power to prevent the
commission of & criminal act. These counter influences
may be elassified, as follows : —

They are either subjective or ohjective.

The tempted are protected, first, by the antagonism
between rival instinéts and impulses, which prevents the
simultaneous gratification of inconsistent desires, for in-
stance, what we call the animal and the spivitual. This
rivalry extends farther: not only are the so-called higher
and the so-called lower elements in human nature in
mutual opposition, but the higher and the lower in-
stinets contend with each other. each in their own
sphere, for supremacy. In a symmetrically developed,
well-balanced man, no one of them can dominate the
rest to a degree which will deflect his course of aection
very far from the line which represents the normal
resultant of all his propensities taken together. The
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dangerous men in any community, whose conduet is
erratic and a menace to social tranquillity and secu-
rity, are exceptional, in the sense that some of their
natural faculties are dwarfed, in inverse proportion to
the degree of exaggeration of others. They are the men
of one idea, or one preponderating passion: the fanat-
ics, the “eranks” or paranoiacs, the notably sensuous
or avaricious or ambitious; men exclusively animal or
exclusively intellectual; idiots and lunatics. Genius,
saintliness (by which is here meant not purity and self-
sacrifice, but abnormal religious exaltation), and even
scholarly attainments, when not offset by common sense
and prudence, are all perilous to the gifted individuals
who rejoice in them, but who are partially thrown out
of balance by their possession. The commonplace men
and women of this world are the least liable to fall into
¢rime, under the stress of temptation.

More specifically, the two principal safeguards against
crime included among those which are purely personal,
are intelligence and conscience. The converse of in-
telligence is-ignorance, but of conscience is depravity.
Ignorance is a contributory cause of crime, in so far as
it obseures the perception of the nature of a eriminal
act, or of its consequences. Deprayity (insensibility to
ethical considerations) may, however, consist with a
high degree of intelligence, if the recognition of one’s
own interest and of appropriate means for its selfish
promotion is unaccompanied by a normal development
of the altruistic sentiments — affection, compassion and
benevolence; or by a proper reverence for authority,
human or divine,

The last of the individual contributory causes which
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remains to be named is weakness or perversion of the
will, manifesting itself in instability on the one hand,
or in obstinacy, pertinacity, indocility, contrariety, and
rebellion on the other.

At this point we pass to the consideration of the
objective contributory causes: one’s surroundings and
one's relation to them.

Let us begin with the family. The assertion that the
worst home is better than none would be hyperbolical,
yet it is an extravagance which approximates closely
to the truth, The restraining influence of family life,
espeeially upon the young, is due to the example therein
set, to the instruction imparted (the school is merely a
convenient substitute for the home), to the disciplinary
fraining given, to the regular tll"t'11.|ull.iull:-_i and inmocent
recreations of the household, to the affections awakened
and exercised in the family relation, and to the practical
development of the ideal of individual rights and mutual
obligations in the domestic circle, The chaplain of an
American prison has observed that a disproportionate
percentage of convicts are “only sons,” who have been
unduly indulged, petted, and spoiled, not simply beecause
they absorbed the entire natural affection of their par-
ents, but for the want of ihe training which brothers
and sisters would have given them : comparatively few
eriminals are reared in the atmosphere of mutual help,
subordination, and sacrifice, which large families of liv-
ing children imply. Itvis probable that an inquiry spe-
clally directed to this point might even result in the
demonstration of the thesis that familyalife, where the
Juvenile members ave all of one sex. supplies a less
effectual check upon the one-sided development of char-
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acter, than where the selfishness of sex is corrected in
youth by the free and innocent; companionship of broth-
ers and sisters. Orphanage is an acknowledged cause of
erime, Bachelorhood and spinsterhood have their own
peculiar and recognized perils. The influence of the
home can scarcely be over-estimated, even upon adults.
Parents are compelled to make sacrifices for their ehil-
dren, and are ennobled by the sacrifices which they make;
they also see in their offspring an inverted image of
themselves, by careful attention to which they become
conseious of faults which might otherwise escape their
notice; and the conviction that their example will be
imitated, that their conduct will lay the foundation for
the success or failure in life of their posterity, and that
dishonorable conduet on their part will reflect disgrace
upon those who come after them, is a powerful incentive
to integrity and purity of life. Not only parents and
children, but husbands and wives, when both are noble,
and their relations are harmonious, stimulate and aid
each other to the attainment of a higher life. The in-
fluence of home life as an antidote to crime depends
directly upon its purity, peace, refinement, unselfishness,
good order, activity, its intimacy and privacy, its hos-
pitality, and its happiness. In the ideal home, the ex-
ercise of parental authority and the freedom of the
individnal child so exactly balance each other, that the
sentiments of personal responsibility and of filial rever-
ence grow side by side in his heart, without overshadow-
ing or uprooting each other. There is no more prolific
cause of crime, of the third class, than the want of a
true home life in childhood and early youth.

The healthy or unhealthy development of a child is
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affected chiefly by his studies (ineluding his reading).
his occupations and his recreations. These are in turn
more or less dependent upon the location of his home
and the character of his associates. Everything that
goes to make up a child’s life exerts a certain influence
upon his destiny. He may create his own opportunities
and rise superior to his swrroundings. but not unless
he possesses superior strength of mind and exceptional

resolution. There is a contagion of ideas, sentiments,
and habits, resulting from proximity and sympathy,
the power of which is not always apprehended. We
must therefore include among the contributory causes of
crime ignorance, or the want of a suitable education —
of the hand, as well as of the intellect : 3 1dlehess, which
has its root in indolence. frivolity, or the excessive love
of pleasure ; vicious companions ; ‘mrl the dissipation of

moral earnestness oceasioned by worthless, misleading,
or immoral hooks. To these may be added the promo-
tion in early youth of bad habits, by imitation, The
influence of these deteriorating forces is greatest in child-
hood. The child often needs to be protected against
the atmosphere by which he is surrounded, and, if that
18 impossible, he should be transplanted, at any cost.
There is, however, a larger atmosphere, not local but
- general, not immediate but remote. by which we are
all more or less elevated or deteriorated. It is made
up of public opinion ; social usages; political, industrial
and economic conditions : popular sentiment: laws and
customs.  There is nothing that can be named or
thought of, which does not enter as a factor into the
composition of the social whole of whic th we form a
part. Identical conditions have their specific reactions
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for good or for evil; the individual rises or falls in the
scale of ethical value, according as he resists or yields to
the influences brought to bear upon him. Everything
depends upon his attitude toward them. Abounding
temptation may develop the highest type of virtue or
the lowest forms of vice. Everything is, or may be. a
cause of erime in those upon whom it reacts unfayvora-
bly: poverty and wealth; density of population and
sparsity of population; employment and unemployment;
good times and bad times; city life and country life;
health and disease; civilization and barbarism; there
is no conceivable end to the antitheses which might here
be enumerated.

Nevertheless, certain social canses of crime are espe-
cially active and easily recognized, such as vicious le-
gislation, for instance, since the educational power of
statutory law must be conceded, even where laws are
not rigidly enforced. War, whether it assumes a mili-
tary or an individual form, is a cause of erime. Much
crime has grown, and will continue to grow, out of the
unsettled relations, the perpetual and bitter conflict
between capital and labor or employers and their em-
ployees. Constant employment and adequate remunera-
tion strongly tend to subdue the impulse to theft and
violence, THe toleration of vice is a cause of erime, by
the increased opportunities thus afforded for the culture

of vicious inclinations; but so is the fanatical effort

to suppress it by violent and impracticable measures,
which beget fanatical resistance and are the excuse for
a wide-spread and virulent hypocrisy. Unsanitary con-
ditions, especially in the crowded centres of popnlation,
are a cause of crime, because they weaken the vitality

i
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of those who might otherwise suceessfully contend
against their criminal tendencies. There are forms of
popular amusement which minister to erime, but the
absence of proper facilities for recreation, under the
grinding conditions of modern life, is equally dangerous.
Civilization itself is a cause of crime. by the burdens
which it imposes, and the efforts which it engenders
to escape those burdens by shifting them upon others;
by its fondness for display, its exaltation of the sen-
suous and material, its scepticism and its pessimism, its
fierce competition for pre-eminence, and the unserupulous
means employed to secure it, Religious superstition
and the absence of religious and moral conviction are
alike causes of crime. o are the undue exaltation and
the unconditional denial of authority in Church and
State. Many of the maxims and practices of the busi-
ness world are essentially dishonest, and they are glibly
cited by convicted eriminals in justification of their own
misconduet; the eriminal law, paradoxically enough,
often catches the little fishes but lets the larger ones
escape through its elastic meshes.

In short, crime, upon a large scale, is indirectly the
product of the aggregate social state of a given com-
munity at a definite moment. TIts ame unt and character
are governed by the opportunities which life affords
for the legitimate exercise for individual energy and
capacity, and the rewards which it offers to such exer-
cise, in comparison with the inducements held out to
illegitimate enterprises. The movement of individ
uals and of the mass will be in the line of the least
resistance. The business of the statesman, the philan-
thropist, and the reformer is to favor the social organiza-
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tion and regulations which tend most powerfully to
make obedience to law both easy and profitable.

The remark made at the outset of this discussion
(which may be characterized as a modest contribution
to eriminal dynamies), that the causes of the third class
are negative and consist in the absence of restraint, ex-
ternal or self-imposed, requires to be modified, therefore,
s0 far as to admit the existence of social causes of erime
which operate directly to encourage and intensify the
individual impulse in this direction. Yet these must
be classed together, since the active causes of crime
referable to the social state imply an aggravated form
of the lack of proper restrictions upon its growth and
manifestation.

There is still another possible classification of the
causes of crime. They are either individual, social, or
cosmical. By cosmical causes are meant those beyond
the ¢ontrol of the individual or of the community : astro-
nomical, geographical, climatie and meteorological condi-
tions. This classification is essentially one of proximity.
The cosmical causes of crime are extremely remote. Yet
their existence and influence, both direct and indirect, are
undeniable. The physical seat of criminal impulses is
in the nervous system, which is directly affected by the
seasons and the weather, The governors of prisons and
of institutions for the insane, and even teachers in pub-
lic and private schools, will at once recognize the truth
of the remark that there are days when the entire popu-
lation of a charitable, correctional or educational insti-
tution acts as if possessed, and that without any apparent
cause, Every man who observes his own physical and
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mental experiences knows that intense heat and intense
cold reduce him to a state of comparative inaction; that
the pulses of the spring in his breast drive him to the
woods and the streams, kindle his passions, arouse him
to new aetivity; and that a pleasurable sadness char-
acterizes the autumn days, when the nuts are ripe and
the apples fall. Indirectly, elimatic conditions make
life difficult or easy; and they affect the abundance or
scarcity of the means of existence. Famine may lead
to theft or murder; so may the pestilence. The forms
and eomparative prevalence of erime are not identical
in the mountains and upon the plains, nor upon the sea-
coast and in the interior, nor-upon a river and upon a
railway line. They may be affected by the length of
days and nights, by electrical disturbances, by the
changes of the moon and the time of its rising and
setting, even by a rainy or a dry season, or by baromet-
ric. pressure. The inquiry into the operation of these

causes is curious, rather than practical ; but enough sta-
tisties have been gathered regarding them, to render it

extremely probable that there is a more or less obscure

eriminal geography and meteorology.

From all that has been said, it may pe seen how com-
plicated and various are the origins of crime; not wholly
personal or impersonal, hereditary or accidental, animal
or spiritual, positive or negative, voluntary or involun-
tary, universal or local, controllable or uncontrollable.
Separately considered, the causes of crime are not of
the same order or potency. They are not mutually ex-
clusive. On the contrary, every crime is the result of




\'fu

THE CAUSES OF CRIME. 279

a combination of causes, near and remote, dirvect and
indivect, whose number and separate value cannot be
fully ealeulated, and whose analysis is a task of almost
infinite dificulty. It is therefore a sign of narrow vis-
jon and immature thought, to single out any one canse
and attribute the prevalence of crime in any communiby
exelusively to that; or to suppose that the removal of
some isolated cause of erime would purify the race and
usher in the millennium. The amelioration of soeial
evils is a process of historical evolution — painfully slow
and disappointing, but none the less sure; and, happily
for us all. so far above human wisdom that, though we
may work with God and nature to the predestined con-
summation of our hopes and efforts, as we best ean, and
wherever we find an opening, yet the result rests with
God and not with ourselves. Equally absurd would it
be to suppose that the same treatment, applied to all
¢riminals, irrespective of fheir ancestral, family and
personal history, will be equally effective in all cases
for good.

The hope of the race is essentially a religious hope.
These five propositions may be deduced from the Jewish
and Christian seriptures; that sin is the transgression
of the law; that all have sinned and come short of the
glory of God; that every fransgression shall receive
its just recompense of reward ; that there is no manner
y not he expiated and forgiven; and
and amendment are lacking, the
The man with a
rise superior to

of sin which ma
that, where penitence
congequences of sin are irremediable.

greater innate tendency to erime may
himself and his temptations ; the man whose instinetive

criminal tendencies are far less, may fall under the
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power of temptation. None of us are free from erim-
inal weakness, which, in the face of a powerful motive
and a favorable opportunity, might blossom into erime.
The eriminal is a man with like passions with ourselves,
entitled to our sympathy, and our help.  God, at least,
is no respecter of persons. To doubt that in the end
truth will prevail over error, and righteousness over
unrighteousness, is to believe in the devil, rather than
in God. The cause of truth and righteousness, indeed,
does not need us; but it is our privilege and our duty
to be on that side; and we can hasten its triumph only
by overcoming evil with good, not recompensing evil
for evil, but meeting scorn with pity and hatred with
love. In this, the teachings of religion do not contra-
dict seience, nor are they contradicted by it. Really,
true science and true religion cannot contradiet each
other, since truth is one. Such apparent contradiction
as there may be is purely speculative, and relates to the
unknown beginnings and the final end of the universe
and all that it contains — to questions of being and sub-
stance, not of practical duty.
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CHAPTER XIIL
THE THEORY OF PUNISHMENT.

Puxisumexnt is inflicted, not by the State alone, but
by all persons vested with any measure of legal author-
ity, however local or temporary : by parents upon their
children, by teachers upon their pupils, by masters upon
gheir slaves, hy employers upon their employees, by
military and other officers upon their subordinates, and
by the Church upon those subject to its ecelesiastical
jurisdietion. No definition of erime is complete, which
does not cover all of these cases. TIs it a right? Is it
a duty ? What is its ethical basis ? In whom is this
right vested ? What are the proper limits of its exer-
cise, and the extent of the correlative obligation ?

The nature of punishment necessarily involves suffer-
ing, in the form of pain or loss — of honor, of place and
power, of property, of liberty, or of life. It always
implies the forfeiture of what would otherwise have

been admitted to be a right inhering in the sufferer,

who suffers because he has perpetrated a wrong. The
primary objeet of punishment is, in every instance,
o maintain or to restore social order, by enforcing
obedience to established rules. These rules are the ex-
pression, not so much of the personal will of a ruler, as
of the collective will of the community, of whatever
size, whose autonomy it is important to maintain. In
so far as they are arbitrary, they are unjustifiable and

—
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defeat their own aim. It cannot be too strongly insisted
upon, that there is no righteous law, which is not a part
» of the law of nature and in harmony with it. Laws or
rules, whether ecelesiastical, politieal, economic or social
— whether the medium of their operation is the Churels,
the State, the family, the army or navy, a trade, a guild,
or any other association of men — have no validity,
except in so far as they are more or less perfect
expressions of the universal law of nature. Man can
not make law. Thatis the prerogative of the Almighty.
Man can only formulate sucli fragments of the universal
law as may have been revealed to him, or he may haye
been able, by the exercise of his own intelligence, to
discover and apply.

Statutory law, with which alone we are here con-
cerned, is the will of the nation. published, m a written
and enduring form, for the information of those subject
toit. It may be moral or immoral. It is moral, when
the will of the nation coincides with the divine will ;
immoral, when the will of the people and that of the
Almighty are in opposition to each other. Its Lighest
sanction is found, not in the penalty which attaches
to its violation, but in the response which it awakens
in the individual conscience. It is most easily enforeed,
when obedience to it is obviously the interest of all who
are under legal obligation to submit to it. It all human
laws were absolutely right and equitable, and if all men
were sufficiently intelligent to form a just conception
of their personal interest, and sufliciently conscientious
to respect the rights of ‘others, from an inward love of
justice to their fellow-men, tlie necessity for legal penal-
ties would no longer exist. The gallows would go the
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way of the cross, which has long since disappeared ; our
prisons would become moss-grown ruins; there would
be mo courts, no armies, and no necessity for either.
The golden age would be a living reality, and not, as
it is now, a beautiful dream. Our legal system, in all
its parts, is a virtual confession of man’s incapacity
for individual self-government, notwithstanding our
claim to have created that system and to be capable of
administering it; and one can scarcely contemplate it,
or participate in the effort to perfect it, without a
certain deep humiliation of soul, proportioned to the
degree of our consciousness of the weakness and imper-
fection of human nature.

The right of the State (or of the social whole) to
punish offences against the criminal law, has been
defended on various grounds.

Kant holds that it is derived from the prineiple of
abstract justice, and from the solidarity of the human
race; that its purpose is not to prevent crime, but to
satisfy justice; and that its efficacy consists essentially
in expiation and reparation.

Hegel takes very different ground. According to
him, punishment operates upon the individual con-
science as a measure of repression; it is a sort of
psychological intimidation, and should not be pushed
any further than is necessary to insure security. He
deduces the right to inflict punishment from the prinei-
ples of objective ethics. It is the chastisement of the
negation implied in the criminal act ; it attacks crime in
its root — in the conscience of the law-breaker, and of
all who have any knowledge of his offence and of the
reaction against it.
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Fichte teaches a modified theory of the social con-
tract, of which erime is the violation. Al eriminal aets
merit the seclusion of the offender from the pale of the
social organization, as an irrational being. Punishment
is a species of composition, by the endurance of which
the culprit resains his social status and rights. The
doctrine of the social contract. first brought into proii-
nence by Rousseau, led to the French Revolution and is
largely responsible for the good and evil which resulted
from that great social convulsion: but if is .an undemon-
strable hypothesis, inconsistent with admitted facts, and
18 now generally abandoned as untenable.

The utilitarian theory, of which Bentham is one of
the leading advocates, Justifies legal punishment on the
ground that it tends to secure the greatest happiness for
the greatest number. But what is « happiness ”* 2 who
shall decide ? Necessarily, every man for himself. The
lowest possible ethical ideals are Justified, on this hy-
pothesis, if they are the ideals of an actual numerical
majority. Again, what is the « greatest number ” ? To
what limits of time or space is the count to be confined ?
and who is to make it, and declare the result ?

Neither in the doctrine of the social contract nor in
the utilitarian theory is it easy to see any recognition
of the ethical nature of erime or of punishment. Pun-
ishment, under either of these theories, is simply an act
of the majority, which, in a purely selfish spirit, sacri-
tices the criminal, for its own protection, upon the altar
of a supposed social necessity.

To return to the Griminal anthropologists, wham we
left in a preceding chapter, their philosophy is that of
the purely materialistic school, Signor Ferri devotes
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the first part of his « Theory of Responsibility ” to the
demonstration of the thesis that there is no such thing
as freedom of the will. It is a delusion of conscious-
ness, a figure of speech —as when we speak of the
rising and setting of the sun. He refuses to accept the
dogmas of the soul and of God; immaterial beings have
no existence out of the imagination which ereates them.
In the Congress of Criminal Anthropologists at Rome,
M. Moleschott boldly avowed that the denial of free
will is the postulate upon which all their researches pro-
ceed. Necessarily, since power and responsibility are
correlative terms, where there is no freedom, there ecan
be no responsibility, Accordingly, Signor Vito Pdrto de-
clared it to be his opinion, that *the greater the crime,
the less is the responsibility of the perpetrator.” If the
law of causation excludes the notion of the freedom of
the will; if the mind is not an entity, but a funetion
of the body or mere self-consciousness; if human pas-
sions and desives and volitions are necessary produets
of the physical organism; crime may be anti-social, but
it cannot be said to be immoral. Its punishment then
becomes an act of soeial antagonism to individuals oub
of harmony with the social whole, who are erushed by
the manifestation of superior force. Signor Ferri there-
fore finds, in his programme of an improved eriminal
jurisprudence, no place for repentance and amendment
on the part of the culprit; that, from his point of view,
is an impossibility, and it can be effected neither by
intimidation nor by education. Thus the basis of the
Elmira system tumbles into the abyss and dissolves into
thin air, together with all the rest of the mystical,
mythical beliefs which characterize the infancy of the
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human race. His mind reacts against reformation as
an end to be sought in the treatment of the criminal,
and he asserts that his elimination is the sole funetion
of the criminal law.

The harshness of this view is obvious. John Calvin's
religious philosophy is in a sense necessitarian; but,
consistently or inconsistently, he taught with equal
positiveness that the will is free, and that men are re-
sponsible for their actions, because it is free. The seem-
ing fatalism with which he is charged by his theological
adversaries was at least softened by his coneeption of
a personal, loving, pardoning God, by whom the iron
law of a material and philosophical necessity is provi-
dentially and mercifully administered. Here we have
all that is repulsive in Calvinism (except the dogma of
eternal punishment, which is equally held by the Roman
and Greek churches, and by all evangelical Protestant
sects), shorn of everything which lightens the despair
of the human mind, when it is overborne by the thought
of an inexorable, inevitable, relentless, cruel fate, which,
by the law of inheritance pushed to an extreme, dooms
the entire criminal class to inevitable destruetion,

Tts harshness is, however, the least of the ohjections
to it. It is of course merely a speculative, metaphysical
opinion, like the opposite opinion for which it is the
alternative; neither the monistic nor the dualistic view
of the universe is demonstrable. But scientific conelu-
sions rest updn scientific premises, and are sustained
by reasoning which falls within the domain of pure
physics; while philosophical, as distinguished from sei-
entific conclusions are supported by metaphysical argn-
ments, and rest upon metaphysical postulates derived
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not from observation but from consciousness. There is
a certain inconsistency in denying the validity of meta-
physical reasoning and at the same time resorting to
it. But a logical conclusion must be contained in the
premises: a metaphysical conclusion cannot be con-
tained in physical premises, nor vice versd ; and it is
further to be observed, that from positive premises the
materialists derive an essentially negative conclusion.
Their mental processes do not commend themselves to
a sound logical judgment. Finally, the tendency of
the materialistie philosophy appears to be degrading, in
its reduction of higher to lower forms of life, and of
higher to lower motives; besides, it kills hope and
aspiration. So long as it is unproved (and it cannot be
proved), we are free, for these and other reasons, to
reject it. It commends itself intellectually to those
whom, for want of a better word, we may term simplici-
tariuns, because they confound the paradoxical with the
false. Ethieally, it commends itself to the sensuous,
the sceptical, and the self-indulgent.

All of these theories (including even the last, but with
certain reservations) ave glimpses of* the relation of
punishment to the order of the universe and its main-
tenance, obtained at different angles of vision, and all
of them are therefore more or less one-sided and partial.
The eriminal law appears to rest on a threefold basis,
not upon a single principle. It has three distinct aims;
and, in this respect, it may be compared to a tripod,
which falls to the ground when either leg gives way.
(1) There is in it the element of retribution seen by
Kant, or the recognition of the rightfulness and obliga-
tion of expiatory sacrifice, a sacrifice made to the sense
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of justice which is inextinguishable in every "human
breast. (2) There is in it the element of deterrence
seen by Hegel. Its judgments are monitory and mina-
tory, they do not affect all persons alike, their influence
over the minds of congenital and habitual criminals is
very slight, but they aid materially to restrain the feet
of those who are naturally disposed to do right, from
wandering into crooked paths. (3) The criminal law is
also, when it is rational and equitable, and is adminis-
tered with intelligence and humanity, designed and
adapted to effect the amendment of those subjected to
its afflictive penalties. The model of human govern-
ment is found in the divine order, in which we are
chastened for our profit. The judgments of God are
designed to lead us to repentance.!

1 It would perhaps be possible to formulate what might be termed
the doctrine of triads, which is sufficiently curious and worthy of ex-
amination, for which this is not, however, the proper place. The
basis of the doctrine wounld he the repeated ocearrence, in metaphysi-
eal analysis, of the trichotomy, that is, the threefold division of
almost every subject of thought. Tllustrations are as follows P—

God, man, and nature,

Theology, law, and medicine.

T{m world, the flesh, and the devil: (the three groat temptations).

The Church, the State, and the commune.

Despotism, socialism, and anarchy.

Liberty, equality, and fraternity.

Philosophy, seience, and art,

The physical, the intellectual, and the spiritual.

Authority, reason, and conseience.

Pantheism, theism, and atheism.

Many otliers might be named. The recurrence of this triple
analysis in so many distinet regions of thought indicates the possi-
bility of a more profound generalization, which shonld inelude them
all. This is rendered more probable by the fact that the connection
in some instances is apparent; for instance, hetween nature, science,
reason, the intellect, medicine, the flesh, and pantheism, DBut thisis
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Those who are unable to accept, in any form or meas-
ure, the theory of retribution, reduce the basis of legal
punishment to a single principle, that of the profection
of soeiety, Society is protected, first, by the removal
and isolation of the offender, who is thus disarmed and
made a prisoner of war, kors de combat; second, by the
exemplury and deterrent influence upon others exerted
by the speetacle of his discomfiture and suffering ; but
the third and most effectual way in which this result
an be obtained is his reformation, which converts an
enemy into a friend, and a destructive into a construe-
tive social foree. The right of society to defend itself
is indubitable, yet it is not without limits. Might is
not always right, and the will of the majority is not
always just. The individual has rights, and his immo-
lation upon the altar of a supposed public exigency may
react against the majority, in the same way in which
disregard for the rights of the community by an indi-

merely a hint. There are, so to speak, three mental points of the
compass: truth must be viewed from each of the three in suceession,
to be appreliended in its entirety —since, being finite c¢reatures,; we
cannot regard it from all three sides at once. Whatever may be our
angle of vision, the relations between the divine, the human, and
the natural are such, that they present to our minds a blended fusge;
and what we see of either corresponds to what we see of the other
two, the connection between them being immutable. This is sug-
gosted as a possible explanation of the existence among men of three
distinet and divergent views of the origin, nature, and treatment of
crime. As a traveller, before undertaking to make a map of the
world, must explore it in all its parts (which involves sailing around
the globe), 5o, to form a complete and exhausiive theory of erime
and punishment, these three views must be, by an intellectual ef-
fort, united in a consistent whole. It is unnecessary fo recongile
them, since each of them is confessedly partial. Truth is spherical;
only an infinite intelligence can embrace it by a single act of percep-
tion, but what we cannot perceive, we may nevertheless conceive.
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vidual reacts against that individual. The theory of
social protection is hardly broad enough to cover every
case that may arise in the administration of the eriminal
law. It ignores too much the moral aspects of erime,
and has too liftle analogy to the divine government,
which always has in view the recovery of the prodigal
son or daughter, in an unselfish spirit, as taught in the
Christian religion by the sacrifice of the Son of God for
the redemption of the race.

The history of eriminal jurisprudence is the reflection
in miniature of the history of the human intelleet and
conseience., With advancing morality, measures indis-
pensable in a former age become repugnant fo the popu-
lar sense of right, and therefore obsolete. The order
of advance is logically coherent. from beginning to end ;
the dial of progress is clock-faced, and the inner ear of
the historian joyfully recognizes the sounding of each
guceessive hour, as the hammer of Ged falls, making the
heart of humanity vibrate with ever new and higher
aspirations. Through the entire eyele, the pendulum
has swung backward and forward between the right of
the roler and the ruled, of the individual and of the
magsss the man who wielded the rod and the man upon
whose back it fell. Self-control, to whatever extent it
Las been practised in any age, has done away with the

former necessity for extraneous control; in other words,
progress is but another name for the gradual emaneipa-
tion of the race from civil, political, and ecclesiastical
tyranny. Justice was the original watchword of the
friends of freedom. Fraternity or universal brotherly
love was the new rallying ery which eame in with the
Christian era, as Taecitus admits, when he denounces




THE THEORY OF PUNISHMENT. 201

¢ the scoundrels, the disgrace of the human race, called
Christians, who in their conventicles teach the dangerous
and utopian doctrine that all men are brothers, and that,
without distinetion of birth or rank, they owe to each
other not only justice but affection.” Equality is the
socialistic ideal, whose realization seems to he far in‘the
future, if it is indeed anything more than a dream,
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CHAPTER XIV.
THE PREVENTION OF CRIME.

TaaT prevention is bettet than cure is a trussm which
applies to erime as it does to all other evils, individual
or social, physical or moral. There are five prineipal
methods of preventing the growth of erime and redie
eing its aggregate volume, which will be briefly set forth
in the pages which follow.

(1) The most effectual method, so far as it is possible
to adopt if, would he to put a stop to the operation of
fhe causes in which the criminal impulse originates, and
which favor its development and gratification and its
spread by the contagion of sympathy and mistaken tol-
eration, if not approval. As has been shown, the causes
of crime are so numerous, so complex, and some of them
at least so remote, that the attempt to control them is
visionary and can have no practical outcome. This is
pre-eminently true of what have been termed the cosmi-
cal causes of crime, but it is true also of those large
mntellectual and social movements in which individuals
and communities are caught up and carried away like a
leaf upon the bosom of a raging flood. Polit ical, no less
than physical evolution, is a part of the order of nature,
a thing so high that the forces which impel it forever
onward and the mechanism by which it is operafed are
beyond our reach, no matter how high we may climbs

There are, however, some acknowledged causes of erime
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which are measurably within our power to abate, if not
to annihilate. Popular education, for instance, tends to
diminish the volume of erime, beeause it is an antidote
to ignorance, gives larger views of life and of its respon-
sibilities, and, by disciplining the mind, strengthens the
power of individual and communal self-control. What
is true of education in general is specifieally true of
religious education, which is necessarily hostile to super-
stition, to sensualism, to self-indulgence, and quickens
the sensibility of the soul to the higher motives which
1t supplies, pre-eminently the hope of spiritual perfec-
tion and of immortality ; also of industrial education,
which both preserves the balance between the culture of
the phy&ical and the psychical elements in its subjeet,
and fits him to earn a livelihood by his own exertions,
thus furnishing him with a powerful protection against
the temptation to pauperism and to theft,

It is not enough that he should be fitted to earn a liv-
ing; the opportunity to earn a living must also be guar-
anteed him, and he must be secured in the possession of
the wages to which he is entitled for his labor, and to
the legitimate profits upon any investment of eapital
which he jmay have made. The adjustment, therefore,
of land and labor questions upon a sound economic and
ethical basis would result in an immediate diminution-
in the number of agrarian and psendo-industrial erimes,

Volurtary arbitrationof industrial disputes or an ap-
peal to the courts instead of to physical force, whether
on the part of the employers or the employed, would be
in the interest of peace, order, and security, and should,
therefore, be encouraged. This remark replies equally
to disputes between nations. The substitution of inter-
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national arbitration for war, by an international agree-
ment and the creation of some international tribunal
with power to enforce its decisions, would dry up one of
the most fruitful sources of crime upon a large seale in
the world.

The statistics of American prisons show, and the judi-
cial statistics, if we had them, would still more clearly
show, that a disproportionate number of felonies and a
yet more disproportionate number of misdemeanors are
committed by foreign immigrants or their immediate
offspring. Hence it has been argued that a violent
check should be put upon immigration from Burope to
the United States. Apart from the diffieulty of devis-
ing and vul"uruing a suitable check, and admitting that
ex-conviets at least should not, as now, be dumped upon
our shores with the connivance, if not the active inter-
vention, of governmental and philanthropic agencies for
promoting emigration, nevertheless our past experience
has taught us that, if these undesirable immigrants do
not come in too great numbers and with too great rapid-
ity, they are in two or three generations assimilated to
our own community, and, after training under demo-
eratic institutions, learn the lesson of self-control and
are thenceforth numbered among our most valuable eiti-
zens. Hostility to foreign immigration might very easily
be pushed to such an extreme as to rvesult in a loss
rather than a gain to this nation.

The home is so potent a factor in the promotion of
private and public morality, that all assaults, direct or
indirect, upon the family as an institution should be
sedulously resisted, whether they take the shape of at-
tacks upon marriage, the tacit encouragement of license
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in manners, or the extreme tendeney to luxurious living
which renders married life inconsistent with social posi-
tion and eonsideration: to these should be added the
publie sentiment which admits entrance npon the mar-
riage relation with no higher aim than physical pleasure
or social advantage, and particularly the formation of
the marriage contract with a deliberate purpose to avoid
its natural and healthy consequence in the birth of
children.

Undoubtedly the corruption in modern political life,
whieh is most apparent in the administration of muniei-
pal governments, but a Jess erying evil in state and fed-
eral legislation, is a potent cause of erime, for which the
only remedy is municipal refiorm. It must always be
remembered, however, that legislation is not in itself a
remedy ; that righteous laws which are not duly en-
forced, because not sustained by publie opinion and
sentiment, aggravate the evils which they are designed
to cure, since their effect is to develop a wide-spread
contempt for law in general, and to encourage license,

Intemperance is an indirect rather than a direct cause
of erime; and legislation in opposition to it, if it could
be enforeed, or wherever it is enforced, no doubt tends
to reduce the volume of erime in a community whose
habits are temperate, even though fotal abstinence from
the use of intoxicating liguors may not be universal or
even general. But it is difficult to believe that the ab-
solute prohibition of the manufacture and sale of ardent
spirits would have the far-reaching and immediate effect
in putting a stop to all erime, which some of its enthusi-
astic advocates imagine that it might have.

In a word, it is more practicable to restrain the opera-
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tion of the causes of crime in individuals than in the
community at large. Crime is directly affected by the
age of those by whom it is committed. In youth and
early manhood the nature of a eriminal action is less
clearly perceived, as are also its consequences ; youthful
impulses are more violent, and the lesson of self-control
has not yet heen fully learned. TIn old age, the unprofit-
ableness of crime is more clearly recognized, and the
audaeity which it requires for its suecessful perpetra-
tion has diminished with the failing powers of life,
Hence conviets are, for the most part, men in early
middle life. The possibility of checking their eriminal
tendencies is therefore largely a matter of individual
influence over them for good before they reach years of
maturity,

Hereditary causes of crime are as com pletely beyond
our control as are the cosmical, But heredity is a con-
tinuing influence, with an outlook in the direction of
the future, as well as of the past. It has therefore
been supposed by some earnest and well-meaning people
that erime could be sensibly diminished by the per-
petual isolation of habitual, hardened offenders, or even
by a resort to an obvious surgical operation. This
notion is founded upon the belief in a eriminal anthro-
pological type, which is not proven. If such a type in
fact exists, the difficulties in the way of a judicial deter-
mination of the question whether any convict who may
be named does or does not eonstitute a member of a
hereditary criminal group, would be alniost if not quite
insuperable. It is not to be supposed that the deter-
mination of this question could be left to the authorities
m charge of the prison, nor even to a commission of
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medical experts. This is a point at which great con-
sideration must be shown for the individual rights, not
only of the convict. but of his possible posterity, Any
violation of those rights, even if authorized by statite,
would bring about a violent and dangerous reaction.
There are slight indications of a tendency on the part
of so-called science to invade the domain of personal
and private freedom, similar to the encroachments upon
the same domain in past ages in the name of religion.
But the evils of an exaggerated ecclesiasticism are no
greater than would be those of a scientific hierarchy, if
it were possible to organize it.

(2) The point at which preventive measures are most
necessary and efficient has been indicated. The first
duty of the State is to the child. Every child has a
natural right to such education and training as will fit
him for the discharge of the duties of citizenship. The
obligation to supply this education and training de-
volves, in the first instance, upon his parents. IF they
are unable to meet it, it must be supplied by the State;
but if they are unwilling to meet it, there is a demand
for compulsory interference on the part of.the State.
In the matter of education, as in that of charity, the
ultimate appeal is always to the State, as the repre-
sentative of the entire community, the only agency
whielt ean provide the necessary funds for carrying for-
ward enterprises demanded by the common interest of
all the members of the body politic, but to which a por-
tion of that membership is averse and refuses its just
and equitable contribution. To any extent to which
private zeal and benevolence, ecclesiastical or non-ecele-
siastical, chooses to meet this demand, the State is
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relieved of the responsibility which would otherwise
devolve upon it. To this the State has no objection,
That to which it objects is partnership with individuals
i the administration of governmental functions, because
such partnership obviously lays the foundation for need-
less complications and conflict. Education, where it is
by law made compulsory, seems to many to he an in-
terference with parental rights; with the right of the
parent to say whether his ¢hild shall receive any educa-
tion, and, if so, what shall be its form and extent. The
opposition of parents to compulsory education has usu-
ally one of two roots — either the desire to derive profit
from the labor of children, or the apprehension that
they may be perverted from their hereditary religion,
Child labor, at least in factories, is an admitted evil,
which requires to be reduced to a minimum. It is
difficult to forbid it absolutely, because there are fami-
lies which are wholly dependent upon the labor of ehil-
dren for support, and, if the children are forbidden to
labor for hire, and support is not furnished from some
other quarter, the family will perish, including the chil-
dren: because children must be taught to labor; and
labor in factories is not in itself a greater havdship,
though it may exert by association a more degrading
influence, than labor upon the farm, to which no one
objects ; and because, in the division of labor, there are
certain processes which are better exeeuted by children
than by adults. It must be said, on the other hand,
that the employment of echildren in factory work re-
quires their constant presence, and thus prevents them
from attendance at school, which werk upon the farm
does not. As to the perversion of children from their
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herveditary faith, this can hardly be the case where reli-
gions tenets opposed fo that faith are not taught in the
public schools. Such ethieal training as may be there
given, is consistent with any and every form of religious
helief, sinece all religions organizations are agreed as to
the fundamental principles and the practical application
of ethics. Our Amervican publie school system, there-
fore, with all its defeects, is, upon the whole, an efficient
preventive of crime.

Without.entering upon a discussion of the vexed ques-
tion of paternalism in govermment or laissez-faire, the
State is, in a certain metaphorical and legal sense, the
parent of the people; and to abandoned, neglected, de-
pendent ehildren it of necessity stands in loco paventis.
This is an established legal doetrine. It must first
see that parents do their duty by their childven. If
they fail in the discharge of that obligation, it must
either force them to meet their respounsibilities, or
separate their children from them. This is, however,
a question of great delicacy, which needs to be handled
with eare, both in its diseussion, and in the execution of
any law which authorizes such separation. Novices in
the administration of charitable work for children arve
likely to be too easily satistied that a home, however
poverty-stricken and inferior (when judged by an ideal
moral standard), is an unfit home; forgetting that there
is no love like mother love, and that it may be impos-
sible to supply any substitute for it which will prove of
equal value in its influence upon the child’s character
and after life, There are, however, cases where the
necessity of such separation is indisputable. There are
many more in which children are thrown upon their
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own resources at a very early age, in consequence of the
death or desertion of their natural protectors and guar-
dians. With regard to these, there can be no question
that the State'is under obligation to see that they are
taken off the streets, removed from evil associations of
every description, and properly taught and trained.
Substitutes for the natural home, in the form .of insti-
tutions, are provided usually by private benevolence,
often supplemented by subsidies from the publie trea-
sury. Subsidies may take the form of direct AppPropria-
fions; or money may be paid, under a contract, for the
care of children at a fixed price per capita. Such in-
stitutions are divisible into threes groups, those whieh
are purely educational; those which are more properly
charitable, because they furnish not only tuition, but
board, lodging, and clothing, with medical care if neces-
sary; and those which are reformatory, and in a sense
allied to the prison system, though not identified with
it.  Whatever may be their especial purpose, they are
most successful in accomplishing their end, in propor-
tion as they approximate to the actual conditions and
relations of a true home. They can never be a true
home, for the reason that the members of the establishe
ment, though they lead a common life, have eommon
occupations, and there may exist between them much
mutual affection, are nevertheless not connected by ties
of blood. The larger the institution, of course, the
more artificial must be the regulations for its govern-
ment, the more of routine there will be in the daily life
of the inmates. and the less opportunity there will he
for development of individual capacities and tastes.
Juvenile institutions, with few exceptions, more or less



THE PREVENTION OF CRIME. 301

fail to fit their beneficiaries for the practical duties of
life, in consequence not merely of their very organiza-
tion, which imperfectly resembles that of the ordinary
Lome at best, but of the isolation of their inmates from
the life of the surrounding community. They are a
poor substitute and a necessary evil, At the same time,
they are indispensable, both as temporary refuges, and
in some cases because no other disposition of the child,
especially it he is imbecile, crippled, hopelessly ill, or
congenitally depraved, is possible. They often serve a
useful purpose in the transition from the street life of
the gamin te that of an adopted child or an apprentice,
in the training which is there given in domestic habits,
and so forth.

But the retention of a child in an institution beyond
the age at which an adopted home can be found for him
18 @ wrong, against which the managers of institutions
should be taught to be upon their guard. It is some-
times said that private homes of suitable eharacter ean-
not be found for this class of children in sufficient
number. This is probably an error, which grows out
of the failure to make an earnest, honest effort to find
such homes, or an excessive scrupulousness as to their
character. On the other hand, the failure on the part
of associations which labov for the placing out of chil-
dren, such as children’s aid societies, to exercise a proper
care in the selection of homes and in the supervision of
children who have been placed in them, is a correspond-
ing wrong on the other side. The State which has most
successfully combined the two systems, and which prob-
ably administers the combined gystem with the greatest
efficiency and success, is the State of Michigan. I
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maintains, at Coldwater, a school for dependent chil-
dren, which is a model worthy of study and of imitation
by all governments, in this country or abroad.

The toleration of children in penal institutions of any
description is an outrage, to which no government, na-
tional, State, or munieipal, should under any eircum-
stances give its cousent. It is true that there are
children who, in spite of their tender years, are old in
erime and more hardened than many grown men and
women, possibly more hopeless. DBut most children
who commit criminal acts and are arrested on account
of them, may be said to have acted without proper
discernment; they are only partially responsible, in a
legal sense; certainly they have not reached a stage in
the development of eriminal character such as to exclude
the hope of their reformation, under proper treatment
and influences. Accordingly, in all parts of the civilized
world, reformatory institutions for children, maintained
at private or public cost, form an essential and admira-
ble feature of the social organization. It is a source of
pride to Americans, that the first governmental institu-
tion of this character ever established, so far as is known,
was the New York House of Refuge, chartered in 1824,
which antedated the famous French reformatory of Met-
tray, and the Rauhe Haus in Germany. In these insti-
tutions, from their very foundation, a controversy has
been carried on by their advocates and managers, the
point of which has been whether they are most Suceess-
ful when organized on the family or the congregate plan.
By the latter is meant the collection of the entire popu-
lation under a single roof, and their association with
each other in common workshops, dining-rooms, school-
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rooms, and playgrounds. By the family system, on the
other hand, is meant their division into smaller groups,
oceupying separate dwellings, with separate playgrounds;
these groups are founded partly upon their age and size,
partly upon their criminal history and their character
and eonduet in the institution. The ends sought under
the family plan are, first, a nearer assimilation to ordi-
nary home life, by the diminution of the numbers brought
mto elose personal contact; and, second, a classification
which will separate the more hardened and incorrigible
from those of whose reformation greater hopes are enter-
tained. The general tendency of expert opinion in this
regard seems to be in favor of the family, rather than
the congregate system. The less prison-like and more
homelike all the surroundiﬁgS of such institutions ean
be made, the better, They should be for one sex exelu-
gively. The investigations made in the last census show
that too many non-criminal children are admitted to
them and retained in them. Reformatory institutions
are properly designed only for those who have committed
gome act which would be eriminal in an adult. They are
not, meant to be refuges for mneglected and abandoned
children; least of all should parents be allowed to com-
mit their offspring to them at their own pleasure and
their own cost.

The remarks made as to the desirability of caring for
destitute children in private homes, rather than institu-
tions, where such care is possible, apply also to criminal
children. Many are ruined, no doubt, by being eom-
mitted to a reformatory and there brought into contact
with corrupt associates, who might have been saved, had
sentence in their case been suspended, and had they been
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allowed to refurn to their own homes ; or, if for any rea-
son fthat was undesirable, placed in some private home,
or in an institubtion of a purely charitable sort. The
State of Massuchusetts, in this respect, has set an exam-
ple worthy of universal imitation. Under the criminal
code of that State, the imprisonment of a convicted
criminal is not a legal necessity. He may be sentenced
merely to police surveillance. The State appoints an
agent, whose duty if is to attend the trial of every juve-
nile offender in the courts. This agent may make an
independent investigation of the facts and civeumstances
of each case, and report his or her conclusions privately
to the judge. The trial of a child caunot take place,
without the presence of this agent, who is recognized by
law as the child’s friend and champion. In many in-
stances an arrangement is made, by which the case never
comes to trial, but the child is dismissed and sent home
with a reprimand and a few words of wise paternal
counselj or provision is made for him in some charitable
institution, or he is boarded ont at State expense. The
same disposition may be made of him after trial. Buk
under no circumstances is he allowed fo go to prison as
a convief.

The results of this system have been so excellent,
that it has been extended, and is now applicable in part,
to adult men and women.

(3) The third and most jmportant form of prevention
of crime is found in the police system, which, like the
penitentiary system, is of purely modern origin. The
possibility of converting the police force into a gigantic
instrument for the collection of blackmail, the defeat of
the popular will at the polls, and the fostering and pro-
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motion of vice for a pecuniary or political consideration,
has been recently demonstrated, in a most painful way,
in our chief metropolis. How far this evil extends to
other cities it is impossible to say. It is not believed
to be general. The police, as a whole, are on the side
of social order and security, and render an invaluahle
service, not only in the detection and arrest of eriminals,
but in the prevention of erime. In this they will be
greatly aided by the system of anthropometrical meas-
urements, invented by Dr. Bertillon, for the identifica-
tion of habitual members of the eriminal class, of which
mention has been made in a previous chapter.

(4) If it is important to care for the young, who are
liable to fall into crime, but not yet beyond redemption,
it is equally important to care for ex-conviets, who,
while undergoing their sentence, make professions of
penitence, and who give reason to helieve that they are
sincere and to hope that they will be able to keep their
newly formed resolutions of amendment, after they are
discharged. The most terrible moment in a convict’s life
is not that in which the prison door closes upon him,
ghutting him out from the world, but that in which it
opens to admit of his return to the world, having lost
his character and standing among men; having suffered
for months or years from the deprivation of pleasures
to which he was accustomed; and having but little, if
any, money in his pocket with which to meet necessary
expenses. Without friends and without employment,
his situation is critical in the extreme. It is almost cer-
tain that, if nothing is done for him, he will relapse into
crime, partly because, when his means are exhausted,
no other way is open to him by which to replenish
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his purse; and partly because, although the respeetable
shun and avoid him, he is sure to receive an open and
cordial weleome in the haunts of vice. He is, too, very
liable, if he finds employment and attempts to lead an
honest life, to be recognized by some prison associate
and blackmailed or informed upon. The ereation of a
state agenecy, or the formation of a voluntary society,
for the aid of discharged convict®, is therefore every-
where desirable, if not essential.

The question has been much debated, whether it is
wise to establish homes for discharged conviets, or to
aid them in some ofher way, namely, by finding them
employment, loaning them money, furnishing them with
tools, and the like, The objections to a discharged con-
viets’ home are that it maintains, to some extent, the
eriminal assoeiations of the prison; that it encourages
the natural indolence of the ex-prisoner; that he is apt
to remain too long in the home, and not to exert him-
self sufficiently on his own account. The general con-
sensus of opinion among prison officials is therefore
rather unfavorable to them, though there is no doubt
that in some instances they have done a great deal of
good. They are very difficult to maintain. Tt is also
difficult to find suitable men and women, with the neces-
sary devotion, to manage them. Under the Elmira sys-
tem, there is comparatively little need for them, since,
under that system, the prisoner is not discharged, no
matter what his record in the reformatory may have
been, until he has found, for himself, through the
agency of his friends on the outside, the employment
and guardianship without which a parole will not be
granted him,
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(5) Finally, the prevention of crime depends to a
very large degree upon the education of public senti-
ment. Public opinion frames the laws and enforces
them. Public opinion gives shape to all social institu-
tions and regulations. Public opinion is the tribunal
before which at last every man is upon trial, and from
it judgment there is no escape. Public opinion, there-
fore, needs to be enlightened, informed, and guided,
upon all questions relating to crime, its causation and
prevention, and to criminals, their treatment, reforma-
tion and rehabilitation. There is an immense literature
upon this subject, in all languages; but comparatively
few books relating to it have been printed in America or
have any extensive circulation here. The various prison
societies which have been organized, notably the socie-
ties in Massachusetts, Pennsylvania, New York, and Ma-
ryland, and the National Prison Association, organized
in 1870, have done much by their conferences and pub-
lications to create a healthy public opinion upon this
subject. But their membership is small, and their pub-
lications have little civeulation and probably few readers.
An attempt has been made to arouse public attention
and interest by the institution of * Prison Sunday,” in
August of each year, when clergymen have been re-
quested to make it the theme of their pulpit ministra-
tions, and they have sometimes been supplied with

material for sermons suitable to the occasion, by the -

publication and distribution of a newspaper entitled
Prison Sunday ; but this effort has been only partially
successful. The International Penitentiary Congress,
which nominally meets once in five years, is upon a
semi-diplomatic basis, is patronized by nearly all civil-
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ized governments except our own (although it owes its
origin to American initiative), has become an established
institution, and exerts a wide influence for good. There
are also various national prison associations, such as the
French Sociéfé des Prisons; and one international or-
ganization, of a voluntary character, entitled The Inter-
national Association of Criminalists,)which has started
out with vigor and promises to exert a wide and grow-
ing influence in the direction of the reform of eriminal
jurisprudence and of penitentiary administration. The
subject is beginning to attract the attention of the press,
and many valuable articles have appeared in the daily
and weekly newspapers and in the magazines and re-
views. Several of the colleges and universities of the
United Stateés inelude this in the list of optional studies
in their curriculum, regarding it as a branch of applied
social seience. The influence of this discussion is mani-
festly felf by the state and national legislatures, which
have responded in some measure to outside pressure,
and hayve inaugurated varions reforms, which are, how-
ever, still in their infancy. Without continued and per-
sistent agitation of the questions which form the theme
of the present volume, there is danger, however, that
what has been gained in this direction will be lost.
Eternal vigilance is the price, not only of liberty, but of
everything else worth Liaving or preserying.

1 4 L U nion Internationale de Droit Péual.”
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CHAPTER XYV.
THE OUTLOOK,

Axp now the author and his reader must part eom-
pany. We have at last arrived, after a long and, it is
to be feared, a tedious journey, at the end of the route.
Many dark and bloody scenes have we witnessed to-
gether; our hearts have been touched by various and
dissimilar emotions. At much more that we might
have seen we have not been able to east so much as a
passing glance, for want of time, or because it lay not
in our direct path.

Among things omitted may be specially mentioned
the ministrations of Elizabeth Fry to the female prison-
ers in Newgate; also the reorganization of the English
prisons, so well deseribed by Sir Edmund Du Cane, and
the substitution of central for local control of the county
guols,  But of these and much else nothing can here he
said.

Indeed, this book is but an outline, like a map on

which are laid down only the larger rivers, mountains,

and towns, with no more detail than is needful to give a
general notion of the country through which we have
passed. Or it may be compared to a case for papers,
divided into compartments and properly lahelled, in
which the student may find a pl;ﬁ'e to stow away such
bits of information as he shall find in the conrse of his
reading and his experience of the world. For, if 1 have

st
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at all interested you in the fate of the guilty, be assured
that henceforth, at the most unforeseen moments and in
the most unexpected places, you will stumble over tales,
poems and reflections, in literature : over pictures, in
art; over facts, in science; which will remind you of
what you have read, and whose relation to all knowl-
edge will be the clearer to you, for the reading. The
remark may here be repeated, with which the subject
was introduced to your notice, namely, that it is vitally
connected with every interest and pursuit in life. N ay,
more; without some degree of acquaintance with if, his-
tory, science, philosophy, and religion are but imper-
fectly apprehended and understood. It sheds light upon
the most mysterious and bafling problems of existence.
The spirit of every age is reflected and expressed in the
attitude of the eriminal law toward those who have
violated it, in their ignorance, their weakness, or their
passion,

If, then, it is desired to know what must be the future
course of the incomplete evolution of criminal jurispru-
dence, we can at least prediet that it will follow to the
end the lines which have been historically traced., The
germ of that which is to come is contained in what has
already happened. The record already made is one to
+ fll the lover of his kind with hope, not with despair :
hope that the lesson of failure has been learned and will
not be forgotten, that the true path has been found at
last, and that the nations of thé earth will sooner or
later be induced to walk in it. The eriminal is better
understood than he once was: and so are our relations
and obligations to him, in the discharge of which we
shall the better serve ourselves and the State.
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Among the reforms to be sought and labored for are
these : —

The spirit of revenge, in matters political and social,
which characterized the dark, lurid morning of the
world’s history, must be put away, and exchanged for
that of sympathetic pity. With it must go the sense-
less fear which is the antipode of love, the only remedy
for human sin and wretchedness. Fear and vengeance
are passions which in turn beget each other. Lebt us
leave the avenging of wrong to God, whose sole preroga-
tive it is, and who can alone administer justice duly
tempered with mercy. This lies at the foundation.

In proportion as the light of religion and of science
dissipates the dread of crime growing to fateful and de-
structive proportions— a dread which betrays distrust
of the providential care of infinite Goodness, Wisdom,
and Power, all that is unnecessarily harsh in the en-
forcement of law will in time disappear. War, with its
horrid front; slavery, in all its manifold forms; all
eruelty and oppression; the death penalty, life sentences,
corporal punishment, and the infliction of mental and
moral suffering for the sake of giving pain,

[t is not enough that eriminal jurisprudence should be
humane; it must also be intelligent. For this a pro-
found acquaintance with human nature is requisite, and
the skill to apply it, both by way of deterrence and of
veformation, Neither of these ends can be obtained
without pain to the wrong-doer; no more can some dis-
eases be healed without the surgeon’s knife, Law can
never afford to be weak; its supremacy must be main-
tained, even at the cost of bloodshed. But a wise and
tender surgeon never draws blood without necessity, and
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then only in the hope of effecting a cure. Wisdom, in
. this ecase, is but another name for knowledge. Hence
the eriminal must be known, before he can be suitably
treated : in his capacities, his instinets, his sentiments,
his inclinations, his habits. He must be known physi-
cally, mentally, and spiritually. Above all, he must be
known individually. Both his normal and his abnormal
tendencies should be elearly understood, with special
reference to the stimulation of the normal faculties in
which he is defieient, and the repression of the abnormal
tendencies which are evidently in excess. He can be
judged only for what he is ; not fitted to a Procrustean
bed and measured by other men. That which may be
done for him eannot be accomplished by mechanical pro-
cesses.  What he needs is growth — development from
his own centre, by assimilation, under judicious observa-
tion, guidance, and restraint. His resistance must be
overcome, but it is his will which needs to be gained.
Until that is gained, nothing is gained. But it can be
gained only by kinduness, nor is severity inconsistent
with kindness. He will yield to no man, except under
compulsion, whom Ire does not feel to be his friend.
Not for an instant, however, can we admit that the
larger interest of the whole community, of which the
crimingl is a degenerate member, should be sacrificed to
hLis personal interest, A healthy society, like a healthy
body, eliminates from itself ‘the morbid and morbifie
dejecta, whose retention would imperil vitaliby. A sen-
timental inferest in conviets is unnatural. and injurious
alike to those in whom it originates and upon whom it
termmates. We should not deceive ourselves as o a
prisoner’s actual character, condition, and desert, nor
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deceive him as to our opinion of his conduct and mo-
tives, though we may, for his sake, withhold the expres-
sion of that opinion ; and, if rightly constituted, we can
never taunt him with his infirmities and his mistakes.
[t is necessary to regard crime as an obsession, and to
distinguish between it and its vietim, as, in medicine,
we fight disease but not the patient. These degenerates,
if they cannot be regenerated, are to be firmly, humanely
secluded from such contact with their kind as will inten-
sify their eriminality and infect the innocent with it.
Having secured this seclusion, our right to interfere
with their personal freedom ends, except in so far as
may be essential for the preservation of order and obe-
dience to lawful regulations in the prison. It is not
absolutely eertain that we have a natural right to compel
them to labor: if any prisoner is deprived of the privi-
lege of useful ocenpation, he will beg for it, otherwise he
is not sane; certainly we have not the right to work him
for profit, still less for the profit of a prison contractor;
and much of the corporal punishment inflicted for failure
to acconeplish an allotted task is outrageous cruelty, the
toleration of which will be regarded by posterity with
puzzled horror at the contemplation of our blind and

selfish inhumh.nitj,'.

To preserve the innocent from contamination, the
absolute isolation of every prisoner awaiting trial is
an indispensable necessity. A foul blot upen American
civilization is the toleration of the association in idle-
ness which charvacterizes our county jails and city lock-
ups. The county jail system is inherently bad, and that
for many reasons. These minor prisons are improperly
constructed and improperly governed. It is a fatal mis-

*
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take, to allow them to remain under the local control of
county courts or county boards of commissioners. The
prisoners confined in them have violated the law of the
State, and are in the custody of the State: by what
right does the State commit them to the hands of an
inferior jurisdiction, over which it exercises directly no
control, in the way of appointment or vegulation ? The
sheriffs elected as officers of the court have rarely any
special training or qualifications for the duties of a
prison-keeper; and, if their other engagements make
heavy demands upon their time, and the number of
prisoners is sufficient to justify it, the government of
the jail is entrusted to a deputy with even less adapta
tion to his special function than his chief. The system
is not only corrupting, but wasteful in the extreme, since
the average number of prisoners in an American county
jail is less than five; many jails are nearly always
empty. The erection of prisons is therefore needlessly
multiplied, and it is customary to build an extrava-
gantly costly residence for the sheriff, in connection
with the jail. Since he has so few prisoners to care for,
an extravagantly large per diem allowance is made to
him for feeding them. In some States, this is supple-
mented by fees for locking and unlocking, which are the
oceasion of unnecessary arrests, prolonged detention of
prisoners, and a good deal of actual fraud. Tt is im-
possible to furnish oceupation in these minor prisons,
other than the cleaning of the jail and similar petty
domestic service. The majority of them are badly
planned and badly built— cellars under the court-house,
or if not, they are apt to be dark, foul, cold in winter,
hot in summer, destitute of suitable sewerage and water-
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supply, cramped, unhealthy, and so arranged that two
or more prisoners occupy a common apartment. They
are insecure, and escapes are frequent. Often they lack
any provision for eclassification of prisoners, even for
the separation of the sexes. In the best of them, with
few exceptions, free association, at least in the corri-
dors, was the only thought of the architects who
designed them; and in some of those constructed with
a view to complete isolation of the inmates, the sheriff
in charge refuses to enforce it. They are nurseries of
erime and of vice, plague-spots, which demand complete
suppression. The system should be at once abandoned
and replaced by one more rational and more responsible.

Isolation is also indicated as a desideratum, in many
instances, for felons in our adult reformatories and
penitentiaries, particularly at the beginming of their
term of incarceration, or at a later périod, when they
prove stubbornly rebellious and irreclaimable.

The organization of prisons is Hll‘iE‘E‘lJtl'JlE of great im-
provement, especially in the medical department and in
the work of the chaplain and schoolmaster. The war-
den of a penitentiary represents law, the physician
seience, and the chaplain religion. It requires all three,
to exert the most complete influence over the convicts
and to secure the best attainable results. These three
officials should constitute a trinity, with one mind, heart,
and purpose; they should work together for the attain-
ment of a common end ; their duties, rightly conceived,
cannot clash ; and they should be on more nearly a level,
in point of dignity and authority. Where a ¢ haplain is
merely tolerated, he or the warden is unfit for his posi-
tion. The physician should preferably reside in the
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prison and give his entire time to the discharge of
the duties of his office, which include much more than
the mere prescription for the sick and attention to sani-
tary conditions. The physician and chaplain are the
vight and left arm of the warden who estimates aright
the services which they are capable of rendering; it
would be equally wise to abolish the quartermaster and
the commissary in the organization of an army. They
are or should be his confidengial friends and advisers,
his council, subordinate to him in rank, but personally
his equals and admittedly entitled to every courtesy as
such. In a country like ours, with a mixed population
and no established church, the veligious needs of prison-
ers of differing religious faiths, with diverse forms of
worship, ean only be supplied by the ministration of
pastors of the same belief with themselves, and provis-
ion should be made for such ministration. If any
clergyman not. officially counected with the prison ad-
ministration presumes, however, upon his privileges and
interferes with the discipline or undertakes to dictate
to the warden, there is but one remedy — to show him
the door,

Greater attention needs to be paid to the selection,
imstruction, and discipline of the inferior officers and
employees. They should never be appointed, retained,
or discharged, for purely political reasons.

Since the aim of an ideal conviet treatment is the pro-
motion in the prisoner of the healthy growth of normal
talents and propensities to the exelusion of the abnor-
mal, the aliment necessary for such growth must be sup-
plied in adequate amount, both for the body and the
mind. For the body the requisites are food and exer-
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cise: an ample and nutritious diet — starvation, for the
sake of punishment, is a scientific anachronism, in this
nineteenth century; and exercise which is useful, pro-
duetive, easily within the prisoner’s capacity, and suffi-
ciently interesting to secure his mental attention. Here
the physician ean aid materially in the process of de-
velopment by closely watching the effect upon each in-
dividual of his diet and occupation, and advising such
changes as, in his medical judgment, will promote the
end in view. His records of experiments in this direc-
tion and their results, if judiciously and faithfully kept,
will prove of value to science and to sound prison dis-
cipline. The provision of food for the mind devolves
usually, under the direction of the warden, upon the
chaplain. To him is entrusted the oversight of the
gchools, the care of the libravy, and the direction of
the public exercises in the chapel. A competent and
faithful chaplain can relieve a busy and overworked
warden of much care and labor, if he deserves his con-
fidence and has it, which of course he cannot have, un-
less he works in subordination to his superior officer and
in harmony with him.

In the choice of occupations for individuals, due re-
gard must he paid to their personality, also to the prob-
able effect that their assignment to a special form of
Jabor will have upon them after their discharge, in aid-
ing them to secure congenial and remunerative employ-
ment.

There is danger, on the part of the author, in going
too deeply into details of prison discipline, and this line
of remark will not be pursued farther. But these are
illustrations of the spirit which it is desirable to infuse

e i
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into the management of penal institutions, and of the
ways in which that spirit will manifest itself, where it
is present.

This is the general direction which the improvement
of our prisons must take. The amelioration of the
criminal code and the amelioration of prison discipline
go hand in hand, with equal step. They have the same
basis and the same aim. They rest upon the conviction
that the criminal is a fellow-man, whose rights can-
not be violated with social impunity; that he is to
be uplifted and restored, not crushed — better kill him
outright, than reduce him to a state of imbecility by
slow but sure degrees, exciting him to resistance and
then subduing his resistance by violence. The criminal
law, seeing the eriminal deed, seizes the doer of it (but
without pronouncing a moral judgment upon him, which
it is incapable of doing), and, for the protection of
society, it places him where he can do no harm, but
where, if amenable to treatment, he may hope to be
benefited. It does not, however, in advance of any
thorough investigation into his antecedents and con-
stitution or habits, rashly prescribe the specific remedy
applicable to his case, nor the exact date at which it
is to be discontinued, prior to any reasonable expectation
of a cure. Having committed him to the hands of an
expert in criminal therapeutics, selected by the State
on the ground of his known and proved qualifications
for the place to which he is appointed, and responsible
to the State for the faithful and successful discharge of
his responsible and delieate functions, it insists that he
shall be subjected to the treatment approved by this
expert, and by other experts in the same line, until, in




THE OUTLOOK. 319

his or their judgment, all has been done for him that
can be done. If the degeneracy apparvenf in him is
congenital and profound, the treatment, however skil-
ful, will end in failure. Criminals of this type are
in the minority. The majority of them are susceptible
of improvement, under discipline, and will respond to it,
if it is wisely adapted to their individual peculiarvities
(which must therefore be carefully studied), and if there
is no relaxation of it before it has had the necessary
bime to accomplish the desired result, Too much must
not be expected of it, nor equal benefit in all cases.
It is enough, if it has the effect to put its subjeet in
such a condition that he can live and act in the social
state without serious liability to relapse into erime,

The adoption of this method of dealing with erimi-
nals by the substitution of a reformatory for a penal
diseipline, presupposes that the authority by which it
is exercised is competent, which means a great deal. It
means high moral character, earnestness, devotion, self-
sacrifice, rare intelligence, insight into human mnature,
tact, tenacity of will, experience, pafience, and hape.
The head of a reformatory institution must be worthy
of trust, and he must be trusted — and sustained.

As to the incorrigible, nothing of value is gained by
threatening them with life-long incarceration, if they do
not exercise a resolution of which they are incapable,
and yield to influences to which there is nothing in them
which responds. It is desirable, if the form of their
criminality is dangerous to themselves or others, to hold
them in custody, for the protection of society; but
not otherwise. They should not be retained in the
reformatory, but provision should be made for them

b —— . e
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elsewhere. The disposition to be made of them is a
Separate question, with which the question of the
corrigible need not he complicated. The corrigible,
having undergone a sufficient term of imprisonment
to satisfy the deterrent aim of the law, should then,
if ready for their discharge, be released, and whether
this is so, the head of the establishment is the only
competent judge.

It has taken the world a long while to develop
this conception of eriminal law. Indeed, it is yet
foreign to the thoughts of the mass of mankind. But,
once lodged in the mind, it cannot be dislodged. Tt
agrees with the teachings both of seience and religion.
It contradicts no principle of justice. It is humane.
It solves a great number of perplexing doubts, which
the old system could never satisfy. It rests upon an
accurate analysis and synthesis. There ¢an be o doubt,
in the minds of those who have grasped and accepted it,
of its universal adoption, so soon as it is generally
understood, and whenever the average intelligence and
morality of the community shall reach such a point
of elevation as to supply the necessaly conditions for
its successful operation. It is the eulmination of the
experience of mankind.

One final thought. Too much use is made of the
prison.  Multitudes of conviets are in confinement,
whose release would work no possible harm to society,
and who deteriorate in prison, but would profit by free
association with their kind in every-day life. They have
not been wrongfully convicted, but they are needlessly
held. The prison has done all for them that it can do.
There are others who, having been convicted, would
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have been more likely to amend their ways, if never
incarcerated. Many men on the outside have com-
mitted the same aets, with no higher motives, but are
respected, useful, and happy, because the criminal law
wias not brought to bear upon them. Those most famil-
iar with erime, criminals, and prisons are least willing
needlessly to jeopard the entire future of an occasional
offender, especially in youth, by his arrest and prosecu-
tion, so long as there is any reason to believe that he
can be turned from evil courses by less stringent and
irrevocable means, which do not involve lifelong dis-
grace. It has been well said, that the prison will never
fulfil its own highest purpose, until it shall have put an
end to the necessity for its own existence. The aboli-
tion of the prison (but not until there ic no longer any
need for it) is the dream of the prison reformer. Not
that he has any immediate expectation of the realization
of what he trusts may prove, to some far-off generation,
to have been a prophetic vision. But there are many
cases in which police surveillance might perhaps be
substituted for it, and that in the near future. And
one reason for the adoption of the indeterminate sen-
tence is that it seems, to the eye of faith, to be a step
in the direction of this lofty ideal.
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Wergeld, 37.
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