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PREFACE

This study grew out of a research project assigned to me by
the Islamic Research Institute on the occasion of the Igbal
Centenary Celebrations i 1977. In this connection,I visited
several librartes in Laho e, Karachi and Islamabad, and
consulted several scholars. In the meanwhile a Fulbright
postdoctoral award provided me the opportunity to consult
libraries in Philadelphia, New York, Yale and Princeton in the
USA. In 1977 I presented a paper based on my research about
the history of Igbal's lecture on ijuhad, in an international
symposium on Igbal organised by the Department of Pakistan
Studies at the Columbia University, New York. 1 published
these researches in the journals of Pakistan, ("Igbal and Ijtihad”,
Igbal Review, vol.Il (1978) 1-9; "Khutbhat-1-Igbal main Ijtthad
ki Ta'rif", Fikro Nazar, xv (1978) 31-53).

Encouraged by the reception of these articles 1 decided to
conduct a book length study of the issue. Alter completing the
study, 1 prepared the script in 1980. For various reasons its
printing was delayed. It was finally published in 1985 by
Hurmat Publications, Rawalpindi, under the utle lgbal Ka
Tasawwur-i-Ijtthad.

The book received several favourable reviews by experts in
Igbal studies. This appreciation by scholars has given me
further incentive to publish the present study in the English
language in order to reach a wider readership. Meanwhile, a
great deal of new information on Igbal's life and thought,
particularly about his lectures, had appeared in print. I took the
opportunity to revise my study.

The present study focuses on the sixth lecture 1n
Muhammad Igbal's The Reconstruction of Religious Thought in
Islam, under the title, "The Principle of Movement in Islam".
The study is divided into eight chapters. The first four chapters
survey the context of Igbal's lecture. Chapter one and two
discuss the doctrine of ijtithad and its development in the Sub-
Continent. The third analyses the semantic development of the
concept of ijtihad. The fourth studies the circumstances under
which Igbal wrote and delivered that lecture.

The fifth chapter gives a detailed analysis of the three

1



PREFACE

This study grew out of a research project assigned to me by
the Islamic Research Institute on the occasion of the Igbal
Centenary Celebrations in 1977. In this connection,l visited
ceveral libraries in Laho e, Karachi and Islamabad, and
consulted several scholars. In the meanwhile a Fulbright
postdoctoral award provided me the opportunity to consult
libraries in Philadelphia, New York, Yale and Princeton in the
USA. In 1977 I presented a paper based on my research about
the history of Igbal's lecture on ijtihad, in an international
symposium on Igbal organised by the Department of Pakistan
Studies at the Columbia University, New York. 1 published
these researches in the journals of Pakistan, ("Igbal and Ijtihad”,
Igbal Review, vol.l (1978) 1-9; "Khutbhat-1-Igbal main ljtihad
ki Ta'rif", Fikro Nazar, xv (1978) 31-53).

Encouraged by the recepion of these artcles 1 decided to
conduct a book length study of the 1ssue. Alter completing the
study, 1 prepared the script in 1980. For various reasons its
printing was delayed. It was finally published in 1985 by
Hurmat Publications, Rawalpindi, under the utle Igbal Ka
Tasawwur-i-Iitihad.

The book received several favourable reviews by experts in
Igbal studies. This appreciation by scholars has given me
further incentive to publish the present study in the English
language in order to reach a wider readership. Meanwhile, a
great deal of new information on Igbal's life and thought,
particularly about his lectures, had appeared in print. I took the
opportunity to revise my study.

The present study focuses on the sixth lecture 1n
Muhammad Igbal's The Reconstruction of Religious Thought in
Islam, under the tutle, "The Principle of Movement in Islam".
The study is divided into eight chapters. The first four chapters
survey the context of Igbal's lecture. Chapter one and two
discuss the doctrine of ijtihad and its development in the Sub-
Continent. The third analyses the semantic development of the
concept of ijtihad. The fourth studies the circumstances under
which Igbal wrote and delivered that lecture.

The fifth chapter gives a detailed analysis of the three
1



Igbal's Reconstruction of Ijtihad

definitions of ijtihad discussed by Igbal in the lecture. The sixth
chapter studies Igbal's reconstruction of ijma’ and the seventh,
that of qiyas. The study of ijma’ leads to an’ analysis of the
relationship between law and state and the role of "ulama’,
particularly in the legislative assembly.

The seventh chapter analyses the process of legal reasoning
with particular reference to the problem of a woman's right of
divorce, especially when analogical reasoning by qiyas is found
tailing to administer justice in society. The last chapter reviews
the reception of this lecture in the subcontinent and analyses 1ts
criticism by notable scholars in India, Pakistan, the Arab world
and 1n the West.

Between 1977 and 1991, in compiling this work, I find
myself indebted to such a great number of scholars and
colleagues that the limited space of the preface does not allow
me to thank afl of them by name. However, | must express my
gratitude to the librarians who made the required materials
accessible, to the scholars and reviewers whose comments,
suggestions and criticisms clarified various ideas, and to the
colleagues whose help made this study possible. I must, here,
particularly thank Dr. Zafar Ishaq Ansari, who diligently read
the entire script. His critical comments have indeed been very
useful in the final revisions. I must also thank Mr. Alam Zeb,
my long-time associate, who has been typing several drafts and
revisions of this study all these years. While thanking them all I
must finally emphasise that whatever shortcomings, errors or
mistakes there are in the present study, they are my
responsibility.

At the end I must express my gratitude to Igbal Academy
{or accepting this study for publication, particularly Mr. Suheyl
Umar whose personal interest has made this publication
possible.

Muhammad Khalid Mas ud -
XATIVA (SPAIN)
15 November, 1991
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INTRODUCTION

"Our duty is carefully to watch the progress of
human thought, and to maintain an independent

critical attitude towards 1t".

Iqbal, The Reconstruction of Religious Thought in Islam
(Lahore : Institute of Jslamic Culture, 1986) p. xxi1.



INTRODUCTION

At a time when Muslims in India suffered from a sense of
decline, politically as well as psychologically, ~ Allamah Igbal's
poetry gave them self-confidence and emortional strength to face
the twentieth century. His lectures, i.e. The Reconstruction of
Religious Thought in Islam, provided intellectual foundation for
the re-construction of rehgmu*; thought.

Iqbal did not use the term reformation as Sir a}r}rld
Ahmad Khan did, but he rather called his lcuures 're-
construction”. Even literally, this term denotes an acuon which
aims at a new construction without changing the basis, 1n
keeping with the requirements of the age. Consequently there
emerged two themes in his lectures i.e. (1) re-interpretation of
the self, and (i1) dynamism. Igbal studied the whole spectrum of
[slamic history and its religious dimension within this
framework. This approach enabled him to impart a new life to
the basic components of the Islamic culture such as religious
experience and prayer that were the subjects of his lectures.

Unfortunately Igbal's lectures were not received in the
spirit that they deserved. Igbal himself constantly complained
that whereas the Hindus took interest in his lectures the
Muslims never took much notice of them.!

How could we explain this phenomenon? This quesuon
could itself be the subject of an independent, separate, inquiry.
Nevertheless, we must presently lay stress on two points. The
first has to do with the complexity of the philosophical subjects

and the second, most probably, emerges from the social milieu
of the Sub-Continent.

The subjects of Igbal's lectures were very complicated.
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Igbal’s Reconstruction of ljtihad

This complexity was further compounded by Igbal's style of
writing. Igbal's study of the western thought was very
extensive. He referred to the western thought quite frequently
to the extent that, perhaps, sub-consciously, he believed that his
addressees were fully conversant with the context of his
references. Or, perhaps, even consciously he was addressing
only those people who knew Western philosophy and thought
very well. Most likely that was why he chose to write his
lectures in English.

Unfortunately, however, most of his close associates could
not understand him. Ghulam Jilani Barq has reported a very
interesting incident in this connection. He says that the people
of Lahore prevailed upon Igbal to begin a series of lectures in
the city. Among his audience were intellectuals like Sir " Abdul
Qadir, Mawlana Zafar ‘Ali Khan, and Dr. Taseer. But the
language that Igbal used was so difficult, and hus thought was so
subtle, that hardly anyone could grasp what he was saying?

Several scholars in the West have also noted that ipso facto
it was not enough to read Igbal's lectures only once?

In our opinion it is not Igbal's language that makes his
lectures difficult to comprehend. The fact is that Igbal refers to
Western thought with as great an ease and as frequently as he
provides new interpretations of the Islamic tradition. In this
novel style of synthesis not only does he reinterpret Ghazal,
Razi, Ash'ari and other Muslim thinkers but also
simultaneously goes on producing new interpretations and
exegesis in his citations of the Qur'anic verses. Those who are
not familiar with his style, indeed find 1t very difficult to
appreciate Igbal's process of reasoning. It may also be noted
that Iqbal developed his own style of reasoning, which was not
based on Greek logic of syllogism but was rather derived from
a combination of the Qur'anic mode of exposition and the
dialectics of Tasawwnf. That method of reasoning is essentially
emotive and intuitive rather than purely rational. It makes the
reader participate in the process of reasoning rather than an
impartial observer listening to the argument.

Instead of trying to grasp Igbal's style of reasoning and to
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Introduction

make an effort to keep pace with him in his flight of thought,
most of his readers in the sub-continent have been, at umes,
attempting to pull Igbal down to their own level. Regrettably
this attitude prevailed not only during Igbal's lifetime but
continues even today. The worst vicum of this anomalistic
attitude has been Igbal's lecture on ijtihad.

Whereas other lectures were inaccessible to most of the
Iqbal students due to their philosophical complexities, the
lecture on ijtihad was comparatively easier to comprehend.
This comprehensibility was not due to its being in a relatively
plain language, but because its subject matter was familiar. This
familiarity itself, however, proved to be the main impediment
to its proper appreciation. Quite often it is seen that readers
tend to study writings on familiar subjects in their own
frameworks of ideas, rather than following the author.
Consequently, the reader either fails to understand and
appreciate the original contribution of the author or he reads
the author's ideas within the general and familiar superficial
contextual meaning. If ever he faces any difficulty, he
immediately blames the author for ambiguity and for
contradiction of thoughts. Igbal's lecture on ijuhad has been

subjected to such criticism of their thought

Prima facie, these approaches may not be objectionable,
but in practice when these approaches are used as defence
mechanism to diminish the progress of free thought in a
society, they tend to become retrogressive. They hecome
instruments of conservatism to defend the status guo; they are
used to blunt the thrust of radical or revolutionary ideas. This
attitude holds back the reins of intellectual freedom and guards
public opinion from radicalism. Writers in the Sub-Continent
who wish to convey new ideas fear opposition and
often adopt styles and methods by which they can conceal the
possible radicalism of their thought.

Although several scholars have been writing articles about
Igbal's lecture on ijtihad and some of them are indeed
remarkable, yet it has not been made a subject of detailed study.
In fact little attempt has been made to study Igbal's thought n
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Igbal's Reconstruction of Ijtihad

its true historical perspective. The authors of those articles
generally content themselves with summarising the main 1deas
in the lecture. Unfortunately it is done in a manner that fails to
bring out the original contribution of Igbal. These studies have
been written generally in popular style but in the infrastructure
of preconceived ideas. Hence they convey the impression that
either Igbal was not familiar with the actual problems of
Islamic jurisprudence, or that he did not pay full attention to it
in the lecture.

It is a pity that per se, despite such cursory analysis, this
lecture was subjected to such treatment in Igbal's lifeume.

Igbal felt dismayed with the manner in which his lecture
was received. Inter aliaythe scholarly criticism of this lecture
suffers from one basic defect; 1t fails to grasp and focus
attention on Igbal's characteristic approach to the problem of
ijtthad. The most important intellectual contribution that Igbal
had thus made to Islamic jurisprudence was eventually lost.

It 1s not possible to do full justice to the more exactuing
demands of a thorough going research in this monograph.
Nevertheless, we certainly hope to be able to impress upon our
readers that in order to appreciate truly Igbal's lecture on
yjtihad, it 1s necessary to study the historical background of the
problem in a much wider perspective. The questions raised in
the lecture must be studied 1n their intrinsic historical as well as
doctrinal context. Finally, the lecture should not be taken as an
isolated entity but that it must be studied as an integral part of
the whole superstructure of Igbal's system of thought as
presented in the Reconstruction. For this purpose it is essential
that the historical events and circumstances that form the
background of the lecture, are suitably envisioned and properly
studied. In addition to studying it in the context of the history
of the evolution of the concept of ijtihad in the history of Islam
as a whole, it should also be seen in the context of the
intellectual history of Muslims in the Sub-Continent and their
views on ijtihad.

The doctrinal context of Igbal's discussion of 1jtihad refers
to three contemporary issues on the subject. First, the necessity

8



Introduction

of ijtihad in the perspective of the reform movement in the
modern age. Second, debates about the literal and technical
definitions of ijtihad. Third, the value and purpose of ijtihad
which Igbal presents as a "principle of movement." He refutes
the prevalent view among the orientalists and the traditional
scholars that Islamic Law was static and immutable. He also
attempts to answer the question why Islamic Law came to be
qualified as static and immutable and why the door of ijtihad
was closed.

[qbal welcomed liberal movements of his time, yet he
clarified that liberalism must not be interpreted as unharnessed
and indisciplined freedom. He referred to the harmful
tendencies of such unrealistic interpretations.

Discussing the evolution of the concept of ijtihad in the
modern age, Igbal also deals with the basic question whether
law in Islam has the capacity for reform and evolution. To
answer this question Igbal refers to the history of the
development of Islamic Law and particularly to its dynamism
and concludes that Islamic Law 1s not immutable.

In our view lgbal's reconstruction of ijuhad was a
symposium of great advancement in the modern scholarship on
ytihad. He discussed issues like the permissibility and validity
of ijtihad or the qualifications required to exercise 1jtihad, 1.e.
the issues frequently debated by modern writers on Islamic
law. More significantly, he analysed the definitions and
elucidated the virtues of ijtihad on issues of women's right of
divorce and abolition of Kbhilafat that were matters of
tremendous significance to the Muslhim community.

For this study we have developed a parucular
methodological approach which studies the issue in 1ts
historical, semantic and doctrinal context. This approach 1s
designed 1o forestall the shortcomings of the partial and
pedestrian studies which are not suitable for the appreciation of
thinkers like Igbal who are themselves perpetually involved in
the process of reform. Without such an integrated approach the
ideas of such inane critics appear 1o be self-contradictory.



Iqbal's Reconstruction of ljtihad

NOTES AND REFERENCES

1. Fagir Sayvid Wahid al-Din reports that once
‘Allamah Igbal asked a student of philosophy at the
Government College, Lahore, if he had studied the
Reconstruction. On his reply in the negative  Allamah
remarked:

1 have posed this question 10 my severai Mushm
friends. None ol them has read the book....But n
was quite surprising that the Hindu students at
the Banaras University had not only read the
book, but in a meeting they even asked me a
number of questions and discussed several points
in detail. Ruzgar-i-Faqgrr, vol.l (Karachi, 1968),
p.130.

2. See Rahim Bakhsh Shahin, Awrag-i-Gume Gashtah
(Lahore : Islamic Publications, 1975), p.p. 191-93.

3, In complete antithesis to thig-Annemarie Schimmel
admits that "Re-reading and studying Igbal, as 1 have
continied doing during the time aflter Gabriel's Wing
appeared first, constantly opens new insights." Gabriel's
Wing (Lahore: Igbal Academy, 1989), Foreword to the
Reprint, p. x1.
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THE DOCTRINE OF IJTIHAD

"The student of the history of Islam, however, 1s well
aware that with the political expansion of Islam,
systematic legal thought became an absolute
necessity, and our earlier doctors of law, both of
Arabian and non-Arabian descent, worked ceaselessly
until all the accumulated wealth of legal thought had
found a final expression in our recognized schools of

law".

lqbal, The Reconstruction of Religious Thought 1n /s

(Lahoresdnstitute of Islamic Culture, 1986), p. 118.
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ONE

THE DOCTRINE OF IJTIHAD

Even though the term ijtihad is quite familiar on account
of its common use in daily language, yet this usage has rendered
it rather ambiguous. It is, therefore, essential that before we
proceed further to discuss Igbal's reconstruction of ijtihad we
first try to outline the doctrine of ijtihad.

DEFINITION OF IJTIHAD

We shall start with briefly analysing the literal meaning of
this term and then present a brief survey of the traditional
definitions. In the later part of the chapter we shall discuss
other ideas and factors that affected the development of the
doctrine 1n the Indian Sub-Continent.

LITERAL MEANING

[jtihad 1s derived from the root j.b.d. Its verbal form is
Ifti " al. Jahd means effort, hardship and to take trouble, but Jubd
means might, capacity, capability. The term ijtihad combines
both meanings in its essence.!

As to the characteristics of the verbal form Ifti*al, the
following are its five salient characteristics.

1. Submission to the first verbal form, agreement and
compliance with the meaning of the first verbal form
Ja’ala, for example: Jama' tubu fa-ijtama’a (I gathered and
it was gathered)

2. To derive verbs from nouns, for instance lkhtabaza (He
cooked bread.) has been derived from Kbhubz (bread).

13



Igbal's Reconstruction of ijiiviuc

3. To demand, for instance: Jktadda (he demanded hardship
from some one.)

4. Exaggeration, for instance: lktasaba (He exaggerated in
earning his livelihood.)

5. Agreement with the meaning of sixth verbal form of tafa ul.
In this form the verb acquires the meaning of mutuality
which is called musharakah. It means that two or more
agents perform an action together. This form indicates a
collectiveness and interaction.

Thus a person who excercises ijtihad is called a mujtahid
and the problem which requires ijtihad is called mujtabad fibi.

The traditional definitions of ijtihad usually stress more on
the fourth characteristic mentioned above; the fifth
characteristic of collectiveness has been usually neglected. On
the contrary, the characteristic of exaggeration has been over-
emphasised at the cost of that of the collectiveness. However,
in_its literal meaning ijtihad consists of making the utmost
effort in a certain affair, even to the extent of enduring pain and
hardship. Every traditional definition of ijtihad can be divided
into two parts: the first defines its literal meaning and the
second gives the technical meaning. As has been explained
above, ;-h-d has two senses: effort and ability. The traditional
definitions mention either one or both of these two senses in
the first part. The characteristic of exaggeration has been
mostly presumed to be inclusive in the definition. Jurists
mention 1t in the first part of the definition where they explain
literal meanings and extend it to the technical meaning,.

TECHNICAL DEFINITION
Ghazali defines ijtihad as follows:-

“Ijtthad means to expend one's capacity in a certain matter
and to use it to the utmost, This term is used particularly
on such occasions where hardship and effort are
involved... Scholars, however, have defined it to mean the
expending of the fullest capacity by a Mujtahid in seeking
the knowledge of shari'ah laws. The perfect ijtihad would

14



The Doctrine of Ijtihad

mean that one has spent so much effort in the pursuit of
the knowledge of shari®ah that further pursuit is humanly
impossible." 2

The above definition by Ghazali has three parts: the first
gives the literal meaning of the term, the second gives the
technical meaning, and the third further elaborates it. Other
traditional definitions follow the same pattern and structure.
They only differ in their choice of words. Nevertheless this
choice of words very significantly reflects the differences of the
schools of law in their fundamental doctrines.

As to the differences in the first part of the definition,
where Ghazali has used the term wus' (capacity), and Amidi}
Shawkani,* Muhammad A ‘la Thanawi® have followed him, the
other jurists have used the terms tagah (power, ability) and jubd
(effort). Bukhari® uses both wus", and tagah. Baydawi’ has used
the term Jahd and Ibn Hazm?® tagah.

It may be concluded that majority of the definitions use

taqah and stress capacity and effort rather than hardship in the
literal definition of ijtihad.

The differences in the second part of the definition are
particularly very significant. Ghazali defines the purpose of
ijtithad as search for the knowledge of the laws of shari‘ah. In
Baydawi's definition the term knowledge does not appear and
the search for a legal injunction by itself is the objective. Amidi
aims at the search for a probable legal injunction rather than
definite knowledge about it. Baydawi does not aim at the
search but rather at the perception of legal injunction. Ibn
Hazm abandons the whole discussion of knowledge, and of the
probability of perception. He aims only at the injunction itself.
Shawkani defines the purpose of this effort as arrival at a
practical legal injunction by resorting to legal reasoning. It is
not possible to go into the details of the background of these
differences. It may, however, be said in brief that these
differences had grown out of the theological debates and
discussions going on at the time of these definitions.

The differences in theological doctrines became the basis of
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Igbal's Reconstruction of ljtibad

different concepts of law. For some jurists the knowledge of
law belonged to the realm of probabilities, without any basis of
certainty. ljuihad, therefore, became a search for probability
rather than for definite knowledge or certitude. Most
definitions of ijtithad are based on this understanding. Some
refer to the notion of probability.

It must be noted here that Ghazali, who otherwise
includes Figh among the sciences that are based on
probabilities, uses the term knowledge in his definition. It
appears that he uses here the term 'i/m in a general, rather
than in its technical meaning.

Some jurists define the objective of the effort of ijtihad as a
pursuit or search and therefore by implication indicate that the
results of the exercise of ijtithad are not definite or conclusive.
Orther jurists do not refer to this qualification. A few jurists
qualify this effort by associating it with jurisprudence in order
to distinguish 1t from its definitions by other theologians.
Hence we may also notice a difference between the definitions
offered by the jurists and those by the theologians. The
following definition by Fakhr al-Din Razi is typical among
theological definitions of ijtihad:

To exert one's effort in Nazar (juristic reasoning by way of
analogy) to the extent that no blame may be forthcoming
in this respect.?

Razi's definition 1s not restricted to law. Whereas other
jurists define the term ijtihad meaning "search”, "achievement”,
"perception”, and in such other general words to indicate the
methodology of the effort of ijtthad and consequently create an
ambiguity, Razi removes this imbroglio partially by using the
term Nazar. Shawkani uses the term Istinbat (inference) for the
same purpose. Jt may, however, be noted that Nazar having
close association with giyas (analogy) is certainly more specific
and definite in comparison to the term Istinbat.

In brief, the traditional definitions, in general, may be seen
as attempts to confine iyjuhad within the scope of Figh by
keeping it closer to its literal meaning. During the first phase of
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The Doctrine of Ijtihad

the development of its definition, emphasis was on employing
full capacity and ¢ ., nding best efforts in the process of ijtihad.
During the later phases it was restricted to such qualifications
as practical injunctions of Figh, and gradually the definitions
began to refer to the juristic methﬁclc)ir::-g}f, spemflca]l}f to the
various sources of Figh. One of the more recent definitions b}'
Abu Zuhrah Exemphﬁes this point. "[jtthad means a jurist's
utmost effort to infer practical legal injunctions from the
sources of the shari’ah".1

The qualifications of "practical" and "sources" in this
definition illustrate the jursits' attempt to confine the definition
of 1jtithad to matters and contexts relating “to Figh. The
traditional definitions never confined ijtihad to a certain school
of law. This limitation was later 1mposed by way of
classification of 1jtihad and gradation of Mujtahids.

A modern scholar Zahid al-Kawthari states that Ibn Kamal
al-Wazir (d. 940 H.) divided the jurists into the following seven
grades/generations (tabagat):"!

1. Mujtahid in Law (Mujtabid fi'l shar’) is a mujtahid who draws
his conclusion on the basis of direct reference to the
original sources of Islamic law. (Later this level came to be
reserved only for the founders of the schools of law).

2. Mujtahid in School (Mujtabid fi*l-madbbab) 1s a jurist who
argues within the framework of one school of law. He has
the same skill and expertise as the former but his exercise
of 1jtihad is limited within his school.

3. Mujtahid on Specific Questions: (Mujtabid fi'l-masa'il) is a-
jurist who has attained the same level of expertise as the

Mujtahid in School but he specialises in one or more
subjects.

4. Experts of Deduction (Ashab al-Takbrij) are jurists who are
experts in the principles of their school and who have the
capability to search for an authoritative opinion of their
school in a given problem of law.

5. The Experts in Conflict of Laws: (Ashab al-Tarjib) are jurists

17



Igbal's Reconstruction of Ijtihad

who have the capability to decide which is the more
authoritative of the various conflicting opinions of the
jurists of their school.

6. The Scholars of Distinguishing: (Ashab al-Tamyiz) are the
jurists who are skilled to distinguish between the various
opinions given by the jurists of one's school on the subject
and to decide which one is applicable in a given case.

7. Imitators: (Mugallidin) are the jurists who have none of the
above capacities and like laymen consult and quote other
jurists.

Ibn al-Kamal has counted the first three among the
mujtahids while the remaining four are mugqallidin. The
followers of Imam Abu Hanifah generally accept this division.

The followers of Imam Shafi'i, however, divide these
classes differently. Ibn Hajar, for example, makes the following
three divisions:

1. Mujtahid mustaqill (independent)
2. Mujtabid muntasib (affiliated)
3. Mujtabid fi' l-madbbab.'? (specialist in a particular school of

law).

The terms Mujtahid fi al-Shar  (Ibn al-Kamal), Mujtahid
Mustagill (Ibn Hajar) and Mujtahid Mutlag are, on the whole, at
the same level. Their referents are usually the founders of the
schools of law. According to al-Kawthari, Ibn Hajar's Mujtahid
Muntasib and 1bn al-Kamal's Mujtabid fi al-madbbab are defined

almost 1n a similar manner:

The one who abides by the opinions of his Imam in
respect of principles but is free to exercise ijtihad in regard
to specific questions. Similarly, Ibn al-Kamal's Miytahid fi
[-masa'il and Ashab Takbry are equivalent to Ibn Hajar's
Mujtahid fi al-madbbab and the rest of them are
Mugallidin.?

The above discussion leads us to conclude that according
to this classification the process of ijtihad is gradually reduced
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The Doctrine of Ijtihad

to abiding by a juristic school and finally it ends in taglid.

Secondly, in this classification, the process of jtihad refers
to two distinct levels of the use of figh sources of a particular
school: (1) the doctrines of substantive law and (2) principles.
Those jurists who refer to the doctrines as well as principles fall
in the higher categories of Mujtabid fi'l madhhab, and fil
masa'il. Those who refer only to the substantive doctrines of a
school to deduce, distinguish and resolve conflicts between

them fall in the lower categories. In fact they are called ashab ...
not mujtabid.

When a jurist is not bound by the principles or by
substantive doctrines of any school, his ijtihad is called absolute
ijtihad.

From this analysis it may also be concluded that although
in its simple and absolute meaning ijtihad signified the effort of
a jurist to determine the legal value of a problem irrespective of
the fact that he was bound by the opinions of the other jurists
or by the other schools yet it came to be considered within the
framework of juristic schools. As a matter of fact, apart from
mujtabid mutlag every category of mujtahid was bound by a
juristic school. Consequently after the founders of the juristic

schools no one was ever considered capable of absolute ijtihad.

Further, this divison of ijtihad which was primarily made
probably to explain the hierarchy of authorities and the place
of the opinions of various jurists within the school, was
eventually given the temporal sense of generations (tabagat).
Consequently the level of a jurist and his ijuhad was
determined chronologically and mechanically. The result of
this way of thinking was that eventually, the jurists were not
given even the right of limited ijtihad. Only a particular
generation of jurists was associated with a particular level of

jtihad and the later generation had nothing to opt for but
taglid.

It was on the basis of the traditional doctrine of ijtihad,
that 2 modern writer Nicholas. P. Aghnides remarked that
[slamic law is mechanical in nature and the principle of this
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mechanism is ijtihad. Since, as will be discussed later,
Aghnides's remarks prompted Igbal to reconstruct the
definition of ijtihad, Aghnides's comments deserve to be
quoted in full.

A close examination of the Prophet Muhammad's
(P.B.U.H) legal system, even if one should confine himself
to what little of it may be learned from the preceding
chapters, will at once reveal its highly mechanical nature.
Like all systems which lack the evolutionary outlook on
life, it works under the assumption that the social
phenomena, complex as they are, may be reduced to hard
and fast rules in which the intricate and nondescript
situations of real life must fit in as best as they can. Under
the plea that reality (batin) cannot be known but to God
alone, and that for the purposes of law, the outward signs
(zabir) of reality may be treated as reality itself, the latter
is entirely lost sight of, and so the whole discussion is
carried on in terms of the signs of reality instead of the
reality itself. Of course, the signs correspond to reality
only in what the statisticians would call the mode of the
cases, hence the chances of this correspondence become
fewer and fewer as one gets farther and farther away from
the initial premises.!*

To cite one instance, we saw that a matter so subtle as the
exercise of independent thought (ijtihad) has been reduced to
mechanical laws. For example, the doctors have ruled that one
may not exercise independence of thought untl he has met
certain requirements. Of course, such a rule is all right in so far
as it encourages thoroughness but it is fatal in at least two ways:
(1) it shuts off contributions likely to come in from persons
who have not as yet met all the requirements, and (2) it also
excludes those that might come from outsiders who, being
engaged in other studies, have likewise failed to fulfil the
requirements. It is the familiar case of the conservative
theologian who cries halt to the scientist when the latter steps
over the line.!®
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THE DOCTRINE

Besides the “ theological controversies and jurisprudential
exigencies that produced different definitions of ijtihad, the
doctrine of ijtithad became more complicated and ambiguous 1n
the Indian Sub-Continent by its association with several other
related terms which had acquired new meanings in modern
times. A thorough analysis of all such terms 1s not possible.
Hence we shall discuss only a few very important terms
commonly associated with the concept of 1jiihad.

I[JITIHAD AND RA'Y:

The most common meaning attributed to the term ijtihad
is independent opinion, or ra'y. In this meaning juhad is
taken as an arbitrary opinion without relying on the authority
of sources and schools. This meaning can be traced back to the
formative period of Islamic jurisprudence. Ra'y in those days
was contrasted with “Ilm (exact knowledge). The term "llm
was more commonly used to mean Hadith. In this context
ijtihad meant expression of one's opinion without reference to
a Hadith, or in case of the absence of the knowledge of such a
Hadith. Those who exercised ra'y did not agree to this view. To
them ra'y did not mean rejection of Hadith. A considered
opinion given by a scholar in the absence of specific rulings of
the Qur'an or Sunnah was called ra'y or 1jtihad. This opinion
was certainly considered to be in conformity with the Qur'an
and the Sunnah although the holder of this opinion could not
quote a specific verse or Hadith in his support. The following
well-known Hadith narrated by Muadh Ibn Jabal supports this
meaning of ijtihad:-

*Amr bin Harith, the cousin of Mughirah bin Shu bah,
has narrated the following on the authority of certain
people from Hims who were the companions of Mu"adh.
They reported from the Prophet (P.B.U.H) on the
authority of ‘Mu‘adh that Prophet Muhammad
(P.B.U.H)sent him to Yeman. The Prophet (P.B.U.H)
asked him, "If you are presented a case how would you
judge it"?

He said, "I will judge it according to the Book of God".
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He was asked, "What if you do not find any thing in the
Book of God ?"

He said, "On the basis of Sunnah of the Prophet
(P.B.U.H)".

The Prophet (P.B.U.H) said, "If you do not find any thing
in the Sunnah 2"

He said, "I will then exercise my own opinion and shall
do my best".

He said when the Prophet (P.B.U.H) heard it, he patted
Mu'adh's chest and said, "Glory be to God Who has
bestowed the capacity upon the messenger of His
Messenger (P.B.U.H) to do what the Messenger of God
does.'®

IJTIHAD AND QIYAS:

Imam Shafi'i was a bitter opponent of Ra'y)” According
to him, one was bound to refer to the Qur'an and Hadith while
deciding a case. Even if the Qur'an and Sunnah did not contain
any specific ruling to cover a certain case, stll the judge was
bound to seek grounds in the substance and sources of his
arguments. He suggested that as a rule one must look for a
reason or a cause in the command of the Qur'an and Sunnah
and determine common or analogous grounds between the
command/precedent and the case in question. The judgement
must be based on those grounds. He called this method of
reasoning "qivas”. Thus the original broad meaning of 1juhad
was restricted 1o a well-defined method of reasoning,.

In Shali't's wrnungs 1juhad and qiyas were used
interchangeably. That was why all methods of rcasumng which
did not conform to qiyas were condemned by Shafi"1. He even
condemened the Hanafi method of [stthsan (juristic preference
between two equally valid analogies) and declared 1t to be sheer
self indulgence.”® He regarded Ilstihsan as an attempt to follow
one's own desires 1in complete anuthesis of the divine law.
Shafi'1's  follower Ghazali, included the Maliki method of
[stislah (argument on the basis of the common good) 1n ths
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category of condemned methods of legislation??

In the formative period of Islamic jurisprudence, qiyas
meant the rational process of reasoning. Its methodology was
drawn from Greek logic where conclusion was derived from
the minor and the major premises. Ghazali explained in detail
in his book Magasid al-Falasifah that in order to provide qiyas
certainty, its premise must also be certain. Yet he clarified that
in law and jurisprudence the premises were not certain, they
were speculative. He concluded that qiyas used in Islamic law
was in fact an argument formed on the basis of similarity

(tamthil) 2°

Ibn Taymiyyah did not agree to this view. He was of the
opinion that qiyas in jurisprudence was i1n no way different
from the analogical reasoning?! Shatibi also discussed this point
in greater detail and refuted the common view that the
premises of Islamic laws were speculative. He rather established
that they were certain and therefore the conclusions drawn
from those premises were also certain*

Close association of ijuhad with qiyas rendered its
conclusion to be speculative to most of the jurists. The
decisions reached by this method were prone to error and
omission and therefore were subject to constant revision and
change by other jurists, whereas the injunctions in the Qur'an
and Sunnah were certain and immutable.

I[JTIHAD AND RATIONALISM

During the nineteenth century India, Ra'y came to be
understood as an absolute freedom of opinion. Ijtihad was
defined at times as an exercise of freedom of opinion. Ijtihad in
its second meaning came to be equated with pure rationalism.
In this sense ijtihad was taken to mean the employment of

reason and its opposite was regarded tantamount 1o
irrationalism.

Deputy Nadhir Ahmad called one of his books Tjtthad >
because in this book he had presented a rational interpretation
of Islamic creeds and credentials, although the book was not
concerned with ijtihad in the usual sense of Islamic
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jurisprudence. This understanding of ijtihad appeared to be
very progressive but in fact it entailed a very fundamental
ambiguity which obscured the understanding of ijtihad. For
further clarification, it is necessary to explain the evolution of
the concept of rationalism in this context.

[jtihad appeared in the sense of rationalism in the early
days of Islam with reference to the Mu tazilah movement but
in the modern times it has appeared as an anuthesis of
conservatism. If we follow closely, the term "reason' has been
used in different meanings in these two periods. In the
Mu ‘tazili thought reason had been used in the sense of Nazar
(reasoning)?* By Nazar, the Mu tazilis meant drawing
conclusions by arranging premises in a certain order. In other
words, the term reason, according to them, denoted the
method of argument in accordance with Greek logic. Hence the
context of rationalism in ijtihad in those days was related to the
Greek logic.

The modernists on the other hand contrast "reason' with
"authority' in religious contexts to distinguish between the old
and the new i.e. traditionalism and modernism.2®> In modern
usage a traditionalist argues by citing an authority of a tradition
or a precedent, whereas a modernist advances his arguments on
pure rational grounds. What do rational grounds consutute of?
[t usually refers to a scientific method of observation and
verification. In other words, it is based on observation which
could be verified and the conclusion drawn by induction. The
traditional method derived conclusions on the basis of
deduction from an authoritative text and did not care whether
it was verifiable by observation and induction.

It is evident from the above analysis that reason has been
used in the sense of a scientific method of argumentation. This
usage 1s, however, conducive to ambiguity. The ambiguity sets
in when reason is described in itself as a source or basis of
reasoning. In fact, in this context reason 1s not a source 1n 1tself
but it is a method to postulate the premise from which the
conclusion i1s drawn logically. The premise, or grounds as
principles, cannot be called source.
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In Islamic law, a considerable part of its legal injunctions
were originally based on Arab customs, some of them going
back to the tradition of the Prophet Ibrahim. Divine revelation
and Sunnah of the Prophet (P.B.U.H) confirmed, reformed and
restated them in accordance with the tenets of Islam. Thus, in a
sense, the source material of Islamic law was essentially the
customs of the people?® A Muslim was brought up on social
and ethical values which had their bases in divine revelation
and the Prophet's (P.B.U.H) Sunnah. His social experience is
based on the customs of his society. He, therefore, develops a
social consciousness which generally guides his intellect. He
" judges the day to day problems according to this social
consciousness. If a Muslim does not cite any textual authority 1t
does not necessarily mean that i1t 1s a whimsical and arbitrary
judgment.

5

The usage of ‘rationalism' in the context of ijtihad
brought another dimension to hight. The two terms 1juhad and
taqlid appeared as mutually contradictory terms. Consequently
ijtithad meant whatever taglid did not. Taglid was termed blind
because it meant, to follow another person by accepting his
statement without requiring justification. In contrast, 1juhad
came to mean, 10 accept another person's statement or
argument only if 1t was found jusufied. Justfication in this
context meant rational explanation. ljuhad thus became
associated with rationalism.

I[JTIHAD VERSUS TAQLID

The three meanings that we have discussed above were
concerned with the sources of law or legal reasoning. As we
have mentioned, ijtihad was also defined in parallel contrast to
taglid. We should, therefore, analyse the meaning of taglid.
Fortunately, a recent monograph on taglid has very ably and
adequately analysed the various meanings of taglid?”? The
following meanings discussed by the author are significant for
our discussion:

—

(1) "Taglid is an enquiry by a person who does not know from a
person who knows"28
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(i) "A lay person enquires of an expert on legal matters and
abides by his opinion."??

(111) "To turn to scholars in order to understand the true
meaning of the Qur'an and Sunnah".3°

(1v) Instead of relying on one's own understanding, to adopt an
interpretation of an injunction in the Qur'an and in

Sunnah as given by ancient scholars.!

(v) To rely on a scholar's opinion which is based on his 1jtihad
or qiyas, and not to ask for his sources simply because
one believes the scholar to be more knowledgeable
than himself.??

(vi) To act upon an opinion which is not known to be derived
from the divine sources of law and not to ask for
grounds of reasoning.*

Among the above six definitions of taglid, the first three
are not relevant to our subject of discussion. They rather
employ the term in its ordinary meaning, not in the technical
sense. In its ordinary usage, taglid simply means to ask
something about which one does not know from someone who
knows and then to act upon it.

The next three are technical definitions. Among them the
latter two do not refer to the temporal dimension of taglid.
The fourth one, however, adds a temporal component:
"ancients” (aslaf ). Who are the ancients? Does it refer to the
Companions of the Prophet (P.B.U.H), to the founders of the
school of law, or to the founders of recent institutions of
learning such as Deoband? Generally, the term covers all of
them simultaneously, but, were we 1o analyse it further we
would come to the conclusion that it refers to the founders of
the schools of law. The opinions expressed by the Companions
of the Prophet (P.B.U.H) were adopted by the founders of the

schools and were incorporated into their juristic systems.

The question, however, arises whether taglid means
abiding by such opinions only and whether the rest of the
opinions should be considered weak or unauthorised. In short,
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taglid, means only to abide by the juristic school of thought to
which one belongs. Chronologically "aslaf " mught mean
Companions in some contexts but after the establishment of
law-schools it usually refers to their founders. In other words,
the taglid of the ancients in the context of the injunction of the
Qur'an and Sunnah would mean that instead of seeking
opinions of the Companions, or going directly back to the
sources, one should accept the interpretations of these latter
authorities. If such meanings are not assigned to the term taglid
then the term becomes meaningless. We shall as such discuss
this point at some length in the subsequent chapter. At the
moment we will confine ourselves to discussing the fifth and
sixth meanings of the term only.

In the fifth and sixth defintions of the term taglid there 1s
no refernce to time. However, from a purely technical point of
view, these two definitions qualify taglid from the point of
view of the enquirer and not from the view point of the
respondent. Contrary to the first, these two definitions assume
the enquirer to be a knowledgeable person. He 1s supposed to
be aware that the respondent is expressing his opinion on the
basis of his own qiyas and ijtihad, and that i1t is not based
directly on the primary sources of Islamic Law, 1.e. Qur'an and
Sunnah. In one of them he is making an analogy from the
sources, but in the second form even this analogy is absent.

It is also possible that his opinion 1s derived from the qiyas
and ijtihad of some other scholar. These last definitions pay no
attention to the elements which are central to the technical
definition of taglid, viz. to act upon the opinion of some
authoritative scholar without asking for the grounds on which
that opinion was based.

We may say that in these definitions taglid has been
outlined as abiding by some one's opinion while knowing well
that the opinion given by the scholar does not have its direct
derivation from the Qur'an and Sunnah. If such an act 1s
attributed to a non-scholar then, as we have explained above, 1t
is not included in the technical definition of taglid. But if it 1s
done by a scholar then it may result in two situations: Either
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the scholar is expressing that opinion on the basis of ijtihad or
his opinion is merely in taglid of a school of law. In the first
case it is again possible that this ijthad may not be original; it
may simply amount to abandoning the doctrine of one's own
school of law in favour of another.

We may note that in the above definitions of taglid, ijtihad
has been used in narrower meanings. It may also be concluded
that according to the above definitions taglid can only be
understood with reference to abiding by the doctrines of one's
juristic school. Such an understanding of taglid yields logically
to the following definitions of ijtihad: (a) to abandon adhering
to the doctrine of one's juristic schools, (b) to express legal
::rpini-‘:ms wihout reference to juristic schools, (¢) not to follow
any juristic school at all, and (d) to derive conclusions directly
from the Qur'an and Sunnah without referring to the juristic
schools. Besides, since the term taglid includes the above
understanding of abandoning one of the schools of law in
favour of the other, it was also condemned. Consequently, as
we shall see later, such a method was also called 1jtihad.

With the development of legal literature by the juristic
schools, for a variety of reasons, 1t was considered inevitable to
abide by those schools. Largely because elaborate opinions were
available on most of the legal matters in written form, it was
easier for a gadi to utilise this readily available material rather
than to search for the relevant material in the original sources
of law. We are not concerned for the moment with the causes
which accelerated the tendency to abide by only one of these
schools. We only want to explain the phenomenon of taglid
which evolved in the history of Islamic Law.

As we have argued above, 1n the first phase 1juhad evolved
from its general meaning to be himited to the specific meaning
of qiyas and thus it was reduced to be a part of the theory of
the four sources of Islamic Law. In the second phase, it became
further restricted to the specific schools of law. Finally, and
consequent upon these developments, the activity of 1juihad
came to be defined in terms of the association of a mujtabid
with these schools.
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In modern times the Muslim communities were
confronted with a vast number of new problems for which
there were no clear injunctions available i.e. neither in the
Qur'an and Sunnah, nor in the books of jurisprudence. They
were the problems which demanded either modification of the
legal doctrines required on account of social change or in order
that the objectives of the Islamic Law are protected. Or, they
were problems which were, by their nature, Mujtabhad fibi i.e.
problems which demanded new solutions. The conservative
scholars, however, resisted any effort towards ijtithad. They
resisted the need for ijtihad and insisted on taglid. Even when
they were forced to formulate their opinions regarding these
new problems and when they were compelled to resort to
qiyas, they did not generally seek the basis of qiyas in the
Qur'an and Sunnah directly. Most often they sought the basis
of qiyas in the statements and opinions of the jurists of their
respective schools. Thus they became more persistent in therr
taglid of the juristic schools. In reaction to these attitudes there
also emerged an opposition against the taglid. This context
informed the dialectical development of the concept of taglid
and ijtihad. Those who faveured taglid opposed ijtihad and vice
versa.

Opposition to taglid grew in two phases. The first phase
began during the seventh century of Hijrah when the Muslim
world was invaded by the Mongols. In that period, leading
Muslim thinkers felt that the institution of taglid was
responsible for their moral and intellectual decline. Some
scholars argued that taglid was driving Muslims away from the
original teachings of the Qur'an and Sunnah. In the seventh

century, movement against taqlid was eventually led by Ibn
Taymiyyah (d. 652 H.) and his followers.

In the eighteenth century Muhammad bin "Abdul
Wahhab 1n Najd and Shah Waliullah and Shah Isma’il Shahid
10 the South Asian Sub-Continent led opposition to taglid.
Sin-e opposition to taglid did not necessarily mean emphasis on
yjtihad, 1t referred to adopting diverse methods of legal
reasoming, thus eventually leading to adherence to a certain
school ot law.

23



lqbal's Reconstruction of [jtihad

For instance the method to argue directly on the basis of

Hadith without necessarily adhering to the doctrines of the
juristic schools led to the promotion of Hanbali school of law
which relied on Hadith more than other schools. The
movement of opposition to taglid led by Muhammad b. "Abd
al-Wahhab, Salafiyyab and Abl al-Hadith very easily turned into
movements of taglid of the Hanbali school.

Similarly, another method of legal reasoning that opposed
taglid of only one particular juristic school, offered the option
to choose from the opinions of any of the schools. This method
was known by such terms as takbyir (to opt one from the
diverse statements in various schools of law), talfig (to re-
arrange the statements and opinions of two or more schools of
law to reconstruct a new doctrine), or Rukbsat (opting the
lenient view). Nevertheless, in all these methods, the principle
to abide by the jurisuic schools did exist in one form or the
other. Ijuhad, when used 1n this context, came naturally to
mean f{reedom from adherence to a purticular jurisuc school.
Although in its essenuial meaning this attitude could be termed
as the opposite of taglid, 1 was always excluded from the
conventuional delinitions of 1juhad.

The second phase to opposition oi taglid began with the
advent of modernism in the Islamic World. Whereas during the
first phase, the opponents of taglid such as Salafis were well
versed in the traditional sciences including figh, 1t was not so in
the second phase. The modernists did not have the required
expertise 1n the uwradinonal sciences. Consequently, their
opposition to taqglid differed on several counts. No doubt, some
of them presented themselves as a conunuatuon of Ibn
Tavmiyyah and they also utlised his arguments and opinions
against taglid yet their frame ol relerence was defintely
different. To Ibn Taymuvyah, taglid was devianon from the
Qur'an and Sunnah and was therelore innovauve (or an
innovation), even polytheisuc. The modermists, however,
looked upon taglid manly as an impediment 1o rationalisni.
Taglid was conceived as a major obstacle in the path of
advancement towards modernnty. In  short, the Salah
opposition to taglid stressed on going back to the past, while
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the modernists were ]D-::rking toward the [uture

Taglid in the modern age was associated with such terms
as immobility, irrationalism, conservatism, reactionaryism etc.
Thus inversely the meaning of yjuhad came to be related in this
CcONnLext 1o d}rnamlsm ration: 1]1'-.111 progre nuw'-.m, reformation
of religion and modernism. At a later stage, all these meanings
were connected with the question of opening or elosing the

door of ijuhad.

Closing the door of ijuithad generally meant that there was
no possibility of the establishment of a new school of law and
the opening of the door of ijuhad meant to found a new school
of law. In [act the door of yjuhad was never closed, so far as
working within the limits of a certain school of law was
concerned. Historically, this term developed only as a
statement to express the historical fact that after a parucular
period no new schools of law were established.

From the above discussion i1t becomes clear that the
essential meaning of 1jtthad was to make an effort to search for
the night legal doctrine on a parucular problem. Later,
however, a number of secondary meanings and connotations
came to be associated with the term. Among them two became
more prominent. The first was the association of the term with
the sources of Islamic law 1.e. Qur'an, Sunnah, qiyas, and
yma . This association limited the scope of the sources of
ijithad. Consequently all such sources which have been in
greater consonance with the objectives ol Islamic Law were
excluded from 1ts scope. Among such excluded sources were
[stibsan, Maslabab, " Urf, etc. Although the edifice of Figh, was
largely based on such excluded sources and they were gradually
mcorporated into Figh, by means of yma’, nevertheless the
schools ol law did not recognise their validity theoratically.
The theory of four sources advocated by the followers of
Shafi'1 was gradually accepted by all the schools. The affiliation
of the concept of ijtthad with the theory of sources, however,
became progressively prominent with the passage of time.
Hence the process of ijtihad lost its dynamism and came to be
reduced to a mere mechanical act of deduction.
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Secondly, 1jtihad came to be defined with reference to the
schools of law. As we have mentioned, even such a definition
also limited the scope of ijtthad. Results of these limitations
have since become immensely clear in recent times.

The jurists failed to solve new problems by adhering to the
principle of taglid alone, and they could not resort to the
method of ijtihad because it was heavily restricted in their
conceptions. Their failure may also be attributed to their
general lack of knowledge about things in modern life.
Mawlana Sulayman Nadvi writes:

Only a couple of months ago, certain mawlawis (Muslim
religious scholars) from Bombay issued a fatwa declaring
the spirit used in paints for polishing furniture or painting
houses, as unclean and prohibited its use in mosques. They
did not content themselves with this declaration, they also
sent an Arabic translation of this fatwa to Sayyid Rashid
Rida, the Editor of Al-Manar, perhaps to invite
congratulations. Rashid Rida ridiculed this fatwa
mercilessly and pointed this out as a specimen of the
intellectual level of the Indian 'Ulama’. The purport of
his criticism was that the Ulama' in India were
incredibly shallow in matters of comprehension, and
ijtihad in shari'ah. Despite the fact that the present writer
(Sayyid Sulayman Nadwi) had written a small note on
alcohol not being unclean, spirit was not even alcohol, i.e.
it was not inebriating.**

Despite the note of dissent by Sulayman Nadwi in the
above editorial, the fatawa literature of this period does contain
pronouncements against .methylated spirit. If we analyse these
fatawa, we observe that the issue whether spirit is clean or
unclean was new in the sense that no judgement about it existed
in the Figh literature. The fighi method to pass judgements was
restricted to the method of analogical reasoning. The only
analogy readily available to the fugaha' was that of " Khamr'.

This incident illustrates quite sufficiently the inadequacy
of the method of qiyas in respect of a number of new problems.
It also throws into relief the fact that a mujtahid in the modern
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age cannot properly function on the basis of the knowledge of
figh alone, he must also have a proper knowledge of numerous
other things, events and sciences.

Even in their academic training, the modern "ulama' were
not well-equipped to solve new problems. They were, in fact,
not even sure that the Muslim society was undergoing certain
fundamental changes. They believed that if certain social
changes did take place and that raised problems which could
not be solved in the light of the doctrines of their school, such
problems should be overlooked and no attempt made to solve
them. These changes were appreciated only by those scholars
who had to face them in their pracucal life.

With reference to 1jtihad one of the most fundamental
changes was brought about by -the concept of modern state.
According to this concept, the right of making and enforcing
the law vested with the state and its institutions alone.
Individuals were entitled to express their opinions, but
opinions became law only after they had been enacted by the
legislature. This situauon posed the following queﬂmns what
would be the position of Islamic Figh and the opinions of the
jurists? Who would have the right to legislate? What would the
procedure of law making be? What would the role of the
judiciary be? These and such other questions demanded serious
reconsideration of the Islamic legal theory.

The new system of government also required the laws to
be codified and systematically arranged so as to conform to the
constitutional and legal moulds of the modern times. The
situation demanded, first of all, that Islamic Figh be codified
according to new styles and patterns in order that the judge, the
lawyer, the plainuff and the defendent, all may know what
laws were applicable to them. Secondly, it necessitated that
whatever lacuna existed in the Islamic law should be removed .
In short, it required that the corpus of Islamic law be
reformulated wherever the social changes so demar.dad. These
requirements also affected the concept and meaning of ijuihad.
Under this impact jjtihad automatically reverted back to its
original meanings and even the two limitations which we have
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discussed above became increasingly less relevant. However, 1t
was felt 1thar these hnntavons grew  because a mechanical
lramework was assigned to nuhad in Islamie legal theory. The
new ':llltll‘l‘&l.llltilli;; [reed the conceplt of i'_ilﬂ‘tﬂd from these
limitations,

At this poant we feel that 1t s essential 1o note that it s
wrong to explun the legal reasoning i guhad, as a problem of
arithmeties or algebra i which one proceeds from known to
the unknown. It s not true that solutions 1o new problems are
1ot .1]rt'.ui}’ ;:_ix‘u*n and that I|l::}' are 1o be discovered on the
basis ol a certaun ravonal caleulus.

Law operates i a society. In questions ol law one does not
procecd [rom the known 1o the unknown, but 1t 1s often a
question of known social pracuces. In many cases the known
practuces are several. The question o be considered by law 1s 1o
dearde wlhich ane, or which ones, of these pracuces is lawful.
Somectimes, the question is asked about o particular event or an
issuc. Inenher case the pomnt at issue s the interpretation of
law wiath relerence 1o a parucular social event. In other words,
the question demands justficavion in favour of one of the
several possible forms of this event.

What would be the criteria ol this interpretation or
justthcavon? 1 we analyse 1an detaul we find that this process
1s rather a subjccuve one, It not “lll"." Fedquires L[l‘l].}|n} ment of
IH}__!L but also relers 1o the social conscrence and [.H‘fd'li‘.b]{};-_,\«' ol
the interpreter. The one who expresses an opinton about a
certamn event does so i the hirst instance as an individual, the
justtiication ol that opmion comes later, Naturally, these
opintons are condimoned by the individual's  preferences and
attitudes. The arbitrariness derived trom this attude prompied
the carhier jurists 1o restrict juhad by the use of quyas. This
method, however, could not fully ehiminate arbitrariness from
the method of reasoming. Perhaps the only solution to prevent
arbitrariness 15 hirst to employ the method of inducuve
reasoning as far as the Quir'an and Hadith are concerned, and
secondly, together with individual efforts, ijuhad should be
exercised as a collecuve duty.



The Doctrine of ljtihad

[t may thus be concluded from the above analysis that
iitihad constitutes an effort to opt for one of the two or more
possible solutions in a given situation, and 1o provide the legal
justification for that solution. From this point of view 1t seems
obvious that while one might discuss such thearetcal issues as
the necessity of ijuhad, the aptness of s definition(s),
qualifications of a mujtabid etc., one must also view the
problem from two additional angles: (1) with reference to the
mujtabid, and (ii) with reference to the problem iself.

Mujtabid, obviously, is the one who exercises 1jtthad. From
this angle a number of questions are be studied. Who 1s
authorised to exercise ijtithad?> What are the requirements of a
mujtabid?> Can the mujtalids be classified and categorised?
Should the mujtahid be an individual only or could ijtithad be
entrusted to an insutution?

The second angle concerns the nature of the problem.
From the point of view of Islamic legal theory the problems
which require ijtihad are technically called mujtabad fibi. The
question is how to define mujtabad fihi problems? Can the term
be extended to the problems already decided by the carlier
jurists? Can it include the opinions on which the jurists of the
past had arrived at some consensus? Can the problems on
which there exists a difference of opinion among the jurists be
called mujtabad fihi? Can we apply the term 1o the jurists’
opinions which were justified on the grounds ol custom and
social practice? And should we look for new interpretations for
the latter problems. If the above categories do not belong to the
mujtabad fibi, then does the defimuon incdude only those
problems which have arisen recently? These and simular
questions would help define the meaning and scope of yjithad.

[qbal invited the attention of scholars to most of these
questions. He also made an effort to answer some of them, but
obviously his main purpose was to invite the scholars 10
contemplate on these problems. He did not aim at offering any
final and conclusive opinion. Nevertheless, he broke new
erounds by offering a definition of ijtihad from a new angle.
His definition was not only in consonance with the modern
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needs but was also in conformity with the original meanings of
ijtihad.

However, before we proceed to analyse Igbal's
reconstruction of 1juthad, a study of the semantic and historical
context 1in which Igbal developed his doctrine is essential. The

tollowing chapter studies the development of the terms and
concepts of ijtihad and taglid in the subcontinent.
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16. Sunan al-Darimi (Damascus: ['udal, 1349 H.), vol.I, p. 60.
hﬂ%anﬁ Yusuf Bannuri has commented on the chain of narrators of
this hadith in detail. (Unpublished article "Al-Tjtihad" for Mu'tamar
al-Figh al-Islami, 1976). His arguments may be summarised as
follows:

This hadith has been reported by Darimi, Abu Da'ud and
Tirmidbi through several chains. Harith b."Amr al-
Thaqafi has reported it on the authority of some of
Mu'adh's companions. He has not given the names of
these companions. Harith is a well known Hadith
reporter among the notable successors of the Companions.
Critics of Hadith have not disqualified him as maphul al-
‘ayn (an unidentified anonymous person), nor as maphul
al-wasf (a person whose character is not established). He is,
on the contrary, among the teachers of Abu'Awn al-
Thagqat.

No detailed eriticism (al-jarh al-mufassar) exists about Al-
Thaqafi. Ibn Hibban has counted him among the
trustworthy fladith-reporters. It has also been noted that
Abu' Awn al-Thaqafi alone has reported from Harith.
However, this solitary reporting cannot weaken the
report, because [rom Abu Awn onwards the Hadith has
been reported by persons like Abu Ishaq, Shu bah,
Thawri and Abu Hanifah, persons whose reliability has
been umanimously verified by the crities of Hadath.

The hadith has been reported by Abu Ishaq al-Shaybani
and Shu' bah b. al-Fuyja) both from Abu' Awn. From Abu
Ishaq it is reported by Abu Mu"awiyah al-Darnir; and from
Shu' bah by Yahva b. $a'id al-Qattan, "Uthman b. " Umar
A2 Abdi. Al b, Muhammad, Muhammad b. Ja far, " Abd
J-Rahman b Mahdi and Abu Da’ud al-Tavalisi. The next
chain reported from the above consists of numerous
names. to the extent that the jurists of the third generation
(rabi” ) have declared the badith as "accepred” (mmagbul).

A few critics of this hadub have raised questions about the
companions of Mu'adh from whom this hadith has been reported,
but their names are not mentioned. Apparently this anonynuty
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weakens the report of the hadith. Mawlana Bannuri has refuted the
objections on the following four grounds:

|

IV

Mu adh's companions are verv well known for their reliability
and piety. None of them has been subjected 1o eriticism.
Contrary 1o this objection, Khatib al-Baghdadi has argued that
the very fact that Harith b. " Amr has reported the badith from
Muadh's companions without naming them, proves that the
haduh s well-known  (mashbur) and that its narrators are
numerous. Mu'adh’s knowledge and piety needs no proof.
Therefore, his companions must also possess same qualities.

Techmeally as well, a haduth reported from a group without
naming its individuals is by itsell an indication of its being well-
known. Qadi Abu Bakr ibn al-" Arabi has supported this view,
Bukhari also reported in his Sabih a badih from °Arwah al-
Bariqi in the following words: "I heard this haduh from a group
who reported it from " Arwah. The anonymity of the group has
not in any way detracted from the soundness of this badith.

Under the entry "Shu'bah", Ibn Abi Khaythumah in his 7arikh
writes: "I heard from Harith b. " Amr, the nephew of Mughirah
b. Shu’bah, who used to report from the Companions of the
Prophet (P.B.U.H) who narrated it from Mu'adh b. Jabal". Ibn
"Abd al-Barr has also supported this pomnt. Besides, the

companions of Mu'adh are none but the companions of the
Prophet (P.B.U.H) who are naturally reliable.

Khatib al-Baghdadi has reported the hadith through another
channel. According 1o it the hadith is reported by lbadah b.
Nasi from “~Abd-a-Rahman b. Ghanam, and both of them
report 1t from Mu'adh. This chain is continued (muttasil) and
all of its narrators are trustworthy.

17. Al-Shafi'\, Kitab al-Umm. vol. VI (Carro: Amiriyah, 1327

H.), p. 203.

Shafi'i expresses the same point a liule differently. T1e SaYs:
"ljuhad does not operate independently. It occurs in the
mind of a mujtabid. Thus, the Book of God, Sunnah and
yma  have definite priority over the opinion of a person ...
Whoever claims superiority of ijtihad opposes Kitab and
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Sunnah by his personal opinion". (p. 203).

Further, "whoever based his 1jtihad on grounds other than
Kitab and Sunnah committed an error" (p. 204). The point 1s
elaborated by Shafi't in his al-Rusalabh (Ed. Ahmad
Muhammad Shakir, Cairo: Mustafa, 1940, p. 40). He refutes
the validity of personal opinion (p. 40). On pp. 503-505, he
stresses the need for qiyas and limits the scope of ijtithad by
confining it to giyas. He says: "ijtihad is only a search for a
thing. The search for a thing cannot be pursued without a
guide. And the guidance 1s provided by qivas.

18. Al-Shafi'i, Al-Risalah, op. cit. p. 507. "Istihsan is the pursuit

of pleasure".

19. Ghazali, Al-Mustasfa, vol.1 (Baghdad: Muthanna, 1970), p.
315. Ghazali says, "Whoever argues on the basis of maslababh,
indulges in the (divine function of) making of shari ah. It is similar
to the fact that whoever employed Istibsan committed the crime of
assuming himself 1o be the authority of making shari’ah.

20. Ghazali, Magasid al-Falasifah (Ed. Sulayman Dunya, Cario:
Dar al-Ma'anf, 1961), p. 102. Ghazali divides the premises into
thirteen types. Among them those based on pure reason are called
"primary premises". On p. 111, he explains that qiyas employed 1n
Rhetoricsand Jurisprudence does not necessarily require certainty.
The premesis emploved 1n these fields are called conjectural and
popular (because they are accepted generally). On p. 90, analvsing
the term tamthil, he elaborates, "Tamthil is called” "~ ‘qiyas by the
jurists and theologians. It is in fact transference of judgement from
one particular to another person on the basis of the similarity which
exists between those two particulars.”

21. Ibn Tavmiyyah, Al-Quyas fi'al-Shar’ al-Islarni (Cairo:
Salafivvah, 1375 H.), p. 6. He says, "The true qivas (analogy) 1s that
which 1s found in shari ah. That 1s combining the two similars and
separating the two dissimilars. The tormer is called giyas al-tard and
the latter 1s qivas al- "aks (inverse analogy).

He further says, "The proper analogy is like the following. The
reason ( i/lah) on which the judgement is based in the original

Permise, 1s found in a far' (detail), provided no other
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impediment against the judgement exists in that far "
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DEVELOPMENT OF THE DOCTRINE
OF IJTIHAD IN THE SUB-CONTINENT

"The tendency to over-organization by a lalse
reverence of the past, as manifested in the legists of
[slam in the thirteenth century and later, was

contrary to the inner impulse of Islam.”

Iqbal, The Reconstruction of Religious Thought in Islan:
(Lahore: Institute of Islamic Culture, 1986), p. 120.



Two

DEVELOPMENT OF THE DOCTRINE
OF IJTIHAD IN THE SUB-CONTINENT

In the twentieth century when Igbal wrote his lecture on
nuhad, taglid, or adherence to one of the schools of Islamic
Law, had become a prevaling feature of the Muslim
commurnuty 1n Britsh India. It would be, however, incorrect to
conclude that debates about ijtihad and taglid began only in the
twentieth century or the need for ijtihad was never felt earlier.

In fact taglid appears to have emerged as a consequence of
several historical factors. The following factors could have
contributed toward establishing firmly the hold of taglid.
Firstly, the Hanafi Figh presented a fully developed legal system
with several comprehensive legal compendia and a vast fatawa
literature. This situation led to a belief that no further research
in Islamic law was needed. Moreover, the fear of external
invasion, during the Sultanate period, especially the Mongol
invasion, contributed to a sense of insecurity that discouraged
any new ideas. The realisation of Muslims being a MINority in
the Sub-Continent, and being threatened by assimilation into
the Hindu cultural entity, may be another factor that favoured
conservatism.

It may be argued that these factors compelled Muslims to
virtually go into a shell and close doors against movements of
free thought and diversity of opinion. Conserving their
tradition and maintaining status guo under the banner of taqglid
could have been considered the only possible’ way out to
preserve their unity as well as identity.
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It must, nevertheless, be kept in mind that such
characterisation of Muslim culture in the Sub-Continent belies
its dynamic and perpetually progressive nature. True, it had its
ups and downs, However, the social needs and ever changing
circumstances perennially demanded that the corpus of Mushm
law should be continuously reviewed and the process of
research and re-interpretation should contuinue unabated. It 1s
evident from the fact that in the Sub-Continent there existed a
large number of collection of fatawa which usually aimed at
updating the compendia of the Hanafi Figh which consisted of
the better views of the ancient and modern jurists on various
subjects of law These opinions were authoritauve as well as
topically significant.

Muhammad Ishaq Bhatti in his recent book Barri-i-Saghir
Pak-o-Hind wien " llm-i-Figh (The development of the science of
jurisprudence in the Indo-Pakistan Sub-Continent) has analysed
eleven of these fatawa collections.! Obviously, this does not
embrace in totahity the fatawa collections. But the very fact that
in approximately five hundred years eleven collecions were
prepared, indicates that the Muslim society of the Sub-
Continent was never static. It also shows that the Muslim
jurists were never negligent of their duty to respond to the
ever-new requirements of the society, never oblivious to the
need of re-interpretating the corpus of Hanafi Figh. Here 1t
seems apt to point out that among the eleven, the following
four collections were made at the behest of, or for presentation
to, the ruling Sultans:

1. Fatawa Kavakbani (during the period of Jalal al-Din Khilj,
1290-1294)

2. Fatawwa Tatarkbaniah (during the reign of Muhammad Shah
Tughlaq (1325-1351) and Feroze Shah Tughlag, 1351-1388).

3. Fataws Babart (on the orders of Zahir al-Din Babur, 1483- .
1530},

4. Fatazwa Alameirt (on the orders of "Awrangzeb ~ Alamgir,

1618-1707)
The argument that the mthf was an answer to the threat
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posed to the Muslim entity in the Sub-Conunent, is also not
tenable. Tt might have created an urge to protect their cultural
enuty by strictly following the Hanafi School. Nevertheless, it
would be incorrect to conclude that the Muslims had
excessively fortified themselves by resortuing o taglid, and had
as such made themselves intellectually immune to the external
influences of all kinds. On the contrary, we know it from
history that after the destruction of Baghdad by the Mongols
the need for the reconstrucuon of Islamic thought, especially of
law and jurisprudence, was felt very strongly all over the
Mushim world.

Among the very forceful attempts made in this connection
the most notable was that by Ibn Taymiyyah. The impact of
his ideas was also felt in the Sub-Continent during the reign of
Muhammad bin Tughlaq.” Later, during the Mughal period we
find scholars like Muhammad Hayat Sindhi (d. 1750) and
others from Sindh stressing the need 1o study Hadith i.e. the
original source of figh? These scholars taught Hadith in Mecca
and influenced a number of students in the Muslim world
including Muhammad b. "Abd al-Wahhab (d. 1787). This
influence was revived by Shah Waliullah and his disciples 1in the
eighteenth century in the Sub-Continent.

In the eighteenth century, Mushim societies were passing
through the most critical period of political and social decline.
In such circumstances Muslim thinkers could not help but
conclude that the only way out of the impasse was 10 get rid of
taglid and go back to the original teachings of the Qur'an and
Sunnah. This attitude on the one hand indicated a realisation of
the need for a comprehensive change 1in the social structure and
the other, it evinced a recognition of the fact that the existing
corpus of figh was not sufficient to cope with new problems.
Thus 1t was felt that the Muslims should turn directly 10 the
Qur'an and Sunnah for proper guidance.

[t must be noted that by this ume taglid had been
transformed nto a social attitude. Taglid was no longer only a
legal or religious doctrine, 1t had ulso become a symbol of social
idenuty. Oniginally, freedom from taglid meant 1o be free from
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adhering to any school of law, but it gradually acquired the
sense that one who declines to be a Mugallid (adherent)to a
particular school of law was necessarily forming his own school
of law. This alternative was never admired and it was taken to
mean to be claiming for himself the status of a Mujtabid.
Consequently, any one who opposed taglid was labelled as a
rival to the founders of the four well-known legal schools. The
following extract from Mawlana Qasim Nanawtawi's book
supports our observation. Explaining the obligatory nature of

taqglid he says:

Like a person who someuimes abandons the treatment by
a physician or a doctor in favour of another one and obeys
the latter in the same manner as he did the former. Qur
ancestors in the early period did, sometime, give up one
school of law in favour of the other for certain reasons but
after adopuing the new school they adhered to ut
completely. They did not adopt the policy of choosing
one thing from one school and the other from the other
and thus developing a fifth school of religion.*

In the above statement the expression “fifth school”
deserves particular attenuon 1n the context ol the four
prevailing schools of law. This atutude transtormed the terms
of taghd and 1juhad into two opposite terms, originally the
opposition of taglid did not necessarily mean the attirmaton of
ijtihad.

This eighteenth century movement of the opposition to
raqlid proved advantageous to the Mushms. It prepared them
intellectually to face the new shocking impact ol the colonial
powers which was to come upon them in the next few decades.
The Muslims had become conscious of their political and social
weaknesses long before the advent of the modern era. They had
long since concluded that the main cause of their decline was
taglid and the consequent distance [rom the original sources of
Islamic teachings. This 1s the reason why Mushims could be
dominated only pohucally by the European powers. They
succecded. nevertheless, in maintaining their 1idenuues on the
levels of religion and culture. But {or this 1t was quite possible
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that like other communities and cultures the European
civilization would have effaced their identity. The protection ol
their religious and cultural identity made it possible for them
to subsequently seek political independence. Muslim religious
and cultural continuity was definitely connected with their
strong belief that the Islamic law was fully capable of coping
with the challenges of the changed times and, consequence, it
prepared the Muslims to meet these challenges.

The capacity to meet the new challenges was created by
the continuous activity of ijtthad which in fact never ceased at
any time in the history of Islam. Hence despite the general
feeling about the closure of the gate of ijtihad, the fact is that
the books of figh never proscribed it. On the contrary, ijtihad
was prescribed for an Imam, a Qadi and a Muft: as a mandatory
qualification for his office. Fatawa *Alamgiri, on the authority
of the Hanafi Figh texts such as Hidayah, Al-Multagat and
Zahiriyyab, postulates ijtihad as a requirement for becoming a
mufti or a gadi.

The jurists agree that a mufti must be a Mujtabhid. A person
who can refer to the opinions of a Mujtabhid but 1s not
himsell a Mujtahid cannot become a mufti. For such a
person it is obligatory that whenever he expresses his
opinion on a certain legal point he should only quote the
opinion with reference to that specific mujtabid, and not
as his own opinion. Zahiriyyah mentions consensus of the
jurists on the fact that ijtihad is prescribed as a
prerequisite for a qadi.®

SHAH WALIULLAH

The decline of religious intellectual thought in India began
with the weakening of the Mughal dynasty in the Sub-
Continent. In this turmoil the role of Shah Waliullah 1s very
prominent. He undertook the task of the re-construction of
religious thought which is epitomised in his work Hujjat Allab
al-Balighah. However, his most important contribution was the
re-definition of the concept of the law. On the one hand he
raised his voice against innovations and paganish pracutces, in
order to protect the true spirit of religion, and on the other, he
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provided more effective and more ethical grounds for the
implementation of the Islamic law by analysing its historical
and sociological context by extracting it from the strict
formalistic mould.

Shah Waliullah explained the revelation of Divine laws
and their process of reform stauing that a prophet examines the
laws prevailing in his time. [e retains those laws which either
pertain to the pure Divine rites or to the religious and social
practices commensurate with the laws of religion. He amends
only those laws which though originally based on the
understanding of common good, do no longer hold good or
have a locus stand:r 1n his tume. "The reason is that the real
objective of laws is the common good (masalih)"¢

Studying islamic law in this perspecuive, Shah Waliullah
suggested that in this respect one must first examine the social
conditions of the pre-lslamic Arabia, as they are the matenal
source of Divine laws. Secondly one should study the process
of reform.’

The shari’ah of Prophet Muhammad (P.B.U.H) had 1ts
material source the religious and social customs of the People of
Banu Isma 1]l "as the objective of Divine law is to reform what
people have and not 1o confound them with new things with

which they are not famihiar”

Shah Waliullah explains the development of law and
society with reference to four stages of social evoluuion. Firstly,
there are primitive societies which are not yet civil and live 1n
forests or mountains. The second level 1s when they build cities
and begin 1o form a civil soctety. The third level evolves when
conflicts appear and they feel the need for an authority to settle
their disputes. The fourth level emerges when conflicts between
the interests of these various ciues create a need for a ruler
(khalifah) 1o regulate the affairs between the cites?

The laws begin to develop "on an agreed custom in a
society to settle their disputes, to punish the unjust and also to
defend against the external threat”.'?

Customs begin to evolve at the first level on the basis of
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mutual needs and in order to safeguard the common good.
"The custom plays the same role in the social system as the
heart plays in a human body. The customs are, therefore, the
prime target of all religions and the Divine laws deal with them
directly as well as implicitly".!!

Shah Waliullah explains the principle on which customs
are universally accepted as follows:

The knowledge which has been given to all humans,
whether they are Arabs or non-Arabs, settled in cities or
not, even though their learning differs, pertains to the
prohibition of certain habits and customs which disrupt
the social system.!?

In legislation, importance must be given to the fact that
laws must be based on universally accepted principles and
people mu